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SUMMARY OF SUBJECT MATTER 


TO: Members, Subcommittee on Water Resources and Environment 

FROM: Staff, Subcommittee on Water Resources and Environment 
RE: Hearing on “Potential Impacts of Proposed Changes to the Clean Water Act 

Jurisdiction Rule” 


PURPOSE 


On Wednesday, June 1 1, 2014, at 10:00 a.m., in 2167 Rayburn House Office Building, 
the Subcommittee on Water Resources and Environment will receive testimony from the U.S. 
Environmental Protection Agency (EPA), the U.S. Army Corps of Engineers (Corps), and 
several stakeholder representatives on a joint EPA and Corps proposed rulemaking to redefine 
the regulatory term “waters of the United States” under the Clean Water Act. 

BACKGROUND 


Congress enacted the Federal Water Pollution Control Act Amendments of 1972 
(commonly known as the “Clean Water Act” or “CWA”) with the objective to “restore and 
maintain the chemical, physical, and biological integrity of the Nation’s waters.” {See CWA § 

1 0 1 (a).) In enacting the CWA, it was the “policy of the Congress to recognize, preserve, and 
protect the primary responsibilities and rights of States to prevent, reduce, and eliminate 
pollution, to plan the development and use (including re.storation, preservation, and 
enhancement) of land and water resources, and to consult with the [EPA] Administrator in the 
exercise of his authority under this Act.” {See id. at § 101(b).) 

The Clean Water Act prohibits the discharge of any pollutant by any person, unless in 
compliance with one of the enumerated permitting provisions in the Act. The two permitting 
authorities in the CWA are section 402 (the National Pollutant Discharge Elimination System, or 
“NPDES”), for discharges of pollutants from point sources, and section 404, for discharges of 
dredged or fill material. While the goals of the Clean Water Act speak to the restoration and 
maintenance of the “Nation’s waters,” both section 402 and 404 govern discharges to “navigable 
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waters,” which are defined in section 502(7) of the CWA as “the waters of the United States, 
including the territorial seas.” 

EPA has the basic responsibility for implementing the CWA, and is responsible for 
implementing the NPDES program under section 402. Under the NPDES program, it is unlawful 
for a point source to discharge pollutants into “navigable waters,” unless the discharge is 
authorized by and in compliance with an NPDES permit issued by EPA (or by a state, under a 
comparable approved state program). 

EPA shares responsibility with the Corps for implementing section 404 ofthe CWA. 
Under this permitting program, it is unlawful to discharge dredged or fill materials into 
“navigable waters,” unless the discharge is authorized by and in compliance with a dredge or fill 
(section 404) permit issued by the Corps (or by a state, under a comparable approved state 
program). 

In enacting the CWA, Congress intended the states and EPA to implement the Act as a 
federal-state partnership, where these parties act as co-regulators. The CWA established a system 
where EPA and the Corps provide a federal regulatory floor, from which states can receive 
approval from EPA to administer state water quality programs pursuant to state law, at 
equivalent or potentially more stringent levels, in lieu of federal implementation. Currently, 46 
states have approved NPDES programs under section 402 of the Act, and two states have 
approved dredge or fill programs under section 404 of the Act. 

HISTORICAL SCOPE OF CLEAN WATER ACT JURISDICTION 


Neither the statute nor the legislative history on the definition of “navigable waters” in 
the CWA definitively describes the outer reaches of jurisdiction under the Act. As a result, EPA 
and the Corps have promulgated over the years several sets of rules interpreting the agencies’ 
Jurisdiction over “waters of the United States” and the corresponding scope of CWA authority. 
The latest amendments to those rules were promulgated in 1993. 

Because the use of the term “navigable waters,” and hence, “waters of the United States,” 
affects both sections 402 and 404 of the CWA, as well as provisions related to the discharge of 
oil or hazardous substances, the existing regulations defining the term “waters ofthe United 
States” are found in several sections of the Code of Federal Regulations. The current regulatory 
definition of the term “waters of the United States” is: 

" Waters of the United States ” or "waters of the US. ’’ means : 

(a) All waters which are currently used, were used in the past, or may be susceptible to use in 
interstate or foreign commerce, including all waters which are subject to the ebb and flow of 
the tide; 

(b) All interstate waters, including interstate “wetlands ; " 

(c) All other waters such as intrastate lakes, rivers, streams (including intermittent streams), 
mudflats, sandflats, “wetlands, ” sloughs, prairie potholes, wet meadows, playa lakes, or 
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natural ponds the use, degradation, or destruction of which would affect or could affect 
interstate or foreign commerce including any such waters: 

(1) Which are or could be used by interstate or foreign travelers for recreational or 
other purpo,ses: 

(2) From which fish or shellfish are or could be taken and sold in interstate or foreign 
commerce; or 

(3) Which are used or could be used for industrial purposes by industries in interstate 
commerce; 

(d) All impoundments of waters otherwise defined as waters of the United States under this 
definition; 

(e) Tributaries of waters identified in paragraphs (a) through (d) of this definition; 

(f) The territorial sea; and 

(g) “Wetlands " adjacent to waters (other than waters that are themselves wetlands) 
identified in paragraphs (a) through (f) of this definition. 

Waste treatment systems, including treatment ponds or lagoons designed to meet the 
requirements of CWA (other than cooling ponds as defined in 40 CFR 423. 1 1(m) which also 
meet the criteria of this definition) are not waters of the United States. This exclusion applies 
only to manmade bodies of water which neither were originally created in waters of the 
United States (such as disposal area in wetlands) nor resulted from the impoundment of 
waters of the United Slates. 

Waters of the United Stales do not include prior converted cropland. Notwithstanding the 
determination of an area's status as prior converted cropland by any other federal agency, 
for the purposes of the Clean Water Act, the final authority regarding Clean Water Act 
Jurisdiction remains with EPA. 

(See, e.g., 33 C.F.R. § 328.3; 40 CFR 122.2; 40 C.F.R. § 230.3 for the definition in the agencies’ 
regulations.) 


SUPREME COURT CASES ON CWA JURISDICTION 

There has been a substantial amount of litigation in the federal courts on the scope of 
CWA jurisdiction over the years, including three U.S. Supreme Court cases. 

In the first case, United Stales v. Riverside Bayview Homes, Inc . ' (Riverside Bayview), 
the Supreme Court unanimously upheld the Corps’ jurisdiction over wetlands adjacent to 
jurisdictional waters, and held that such wetlands were “waters of the United States” within the 
meaning of the Clean Water Act, 

In the second case. Solid Waste Agency of Northern Cook County v. Army Corps of 
Engineers^ (“SWANCC’), the Court issued a 5-to-4 decision that overturned the authority of the 
Corps of Engineers to regulate intrastate, isolated waters, including wetlands, based solely upon 
the presence of migratory birds. 


'See 474 U.S. 121 (1985). 
-See 531 U.S. 159 (2001). 
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In the third case, Rapanos v. United States and Carabell v. US. Army Corps of 
Engineers^ (hereinafter collectively referred to as “Rapanos''), the Court issued a 4-1-4 opinion 
that did not produce a clear, legal standard on determining jurisdiction under the CWA. Instead, 
the Rapanos decision produced three distinct opinions on the appropriate scope of federal 
authorities under the CWA: (1) the Justice Scalia plurality opinion, providing a “relatively 
permanent/flowing waters” test, supported by four justices; (2) the Justice Kennedy opinion, 
which proposed a “significant nexus” test, and (3) the Justice Stevens dissenting opinion, 
supported by the remaining four justices, advocating for maintenance of existing EPA and Corps 
authority over waters and wetlands. 

ADMINISTRATIVE INTERPRETATIONS OF THE SUPREME COURT CASES 

Following the SWANCC and Rapanos decisions, EPA and the Corps issued several 
guidance documents interpreting how the agencies would implement the Supreme Court 
decisions. 

In January 2001, immediately following the Supreme Court’s decision in SWANCC, the 
agencies published a guidance memorandum that outlined the agencies’ legal analysis of the 
impacts of the SWANCC decision. (See Supreme Court Ruling Concerning CWA jurisdiction 
over Isolated Waters, dated January 19, 2001.) 

In January 2003, the agencies published a revised interim guidance memorandum that 
amended the agencies’ views on the state of the law after the SWANCC case as to what 
waterbodies are subject to federal jurisdiction under the CWA. (See 68 Fed. Reg. 1991 (Jan. 1 5, 
2003).) 


Subsequent to the Supreme Court decision in Rapanos, the agencies developed 
interpretative guidance on how to implement the Rapanos decision. In June 2007, the agencies 
issued a preliminary guidance memorandum aimed at answering questions regarding CWA 
regulatory authority over wetlands and streams raised by the Supreme Court in Rapanos. (See 
Joint Legal Memorandum, Clean Water Act Jurisdiction Following the U.S. Supreme Court’s 
Decision in Rapanos v. United States & Carabell v. United States (June 5, 2007).) Then in 
December 2008, the agencies issued an updated guidance memorandum on the terms and 
procedures to be used to determine the extent of federal jurisdiction over waters, building upon 
the previous guidance issued in June 2007. (See Updated Joint Legal Memorandum, Clean Water 
Act Jurisdiction Following the U.S. Supreme Court 's Decision in Rapanos v. United States & 
Carabell v. United States (Dec. 2, 2008).) 

The December 2008 guidance provided that CWA jurisdiction over navigable waters 
would be asserted if such waters meet either the Scalia (“relatively permanent water”) or 
Kennedy (“significant nexus”) tests. According to the 2008 guidance, individual permit 


’ The Supreme Court granted certiorari in both Rapanos v. United States. No. 04-1034, and Carabell v. Army Corps 
of Engineers. No. 04-1384, and con.solidaled the cases for review. Rapanos v. United States. 126 S.Ct. 2208 (June 


19. 2006). 
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applications must, on a case-by-case basis, undergo a jurisdictional determination, based on 
either the Scalia or Kennedy tests. The 2003 and 2008 guidance remains in effect today. 

In May 2011, EPA and the Corps published in the Federal Register proposed guidance 
regarding identification of waters subject to Jurisdiction under the CWA. (See 76 Fed. Reg. 
24,479 (May 2, 2011) (notice entitled EPA and Army Corps of Engineers Guidance Regarding 
Identification of Waters Protected by the Clean Water Act”).) This guidance would have replaced 
the 2003 and 2008 guidance. In September, 2013, the Corps and EPA announced their 
withdrawal of the proposed guidance before the 201 1 guidance was finalized. 

THE AGENCIES’ PROPOSED REVISED CWA JURISDICTION RULE 


On April 21, 2014, EPA and the Corps published in the Federal Register a proposed rule 
on the regulatory definition of the term “waters of the United States” under the CWA. (See 79 
Fed. Reg. 22188.) Under the proposed rule, which is currently undergoing a 90 day public 
comment period, the Corps and EPA would define the term “waters of the United States” as 
follows: 

“ Waters of the United States ” or “waters of the US. " means : 

(a) For purposes of all sections of the Clean Water Act, ii U.S.C. 1251 et seq. and its 
implementing regulations, subject to the exclusions in paragraph (b) of this definition, the 
term "waters of the United States ” means: 

(1) All waters which are currently used, were used in the past, or may be susceptible 
to use in interstate or foreign commerce, including all waters which are subject to the 
ebb and flow of the tide: 

(2) All interstate waters, including interstate wetlands; 

(3) The territorial seas: 

(4) All impoundments of waters identified in paragraphs (a)(1) through (3) and (5) of 
this definition: 

(5) All tributaries of waters identified in paragraphs (a)(1) through (4) of this 
definition: 

(6) All waters, including wetlands, adjacent to a water identified in paragraphs (a)(1) 
through (5) of this definition: and 

(7) On a case-specific basis, other waters, including wetlands, provided that those 
waters alone, or in combination with other similarly situated waters, including 
wetlands, located in the same region, have a significant nexus to a water identified in 
paragraphs (a)(1) through (3) of this definition. 

(b) The following are not “waters of the United States " notwithstanding whether they meet 
the terms of paragraphs (a)(1) through (7) of this definition — 

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet 
the requirements of the Clean Water Act. This excliLsion applies only to manmade 
bodies of water which neither were originally created in waters of the United Slates 
(such as disposal area in wetlands) nor resulted from the impoundment of waters of 
the United Stales. 
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(2) Prior converted cropland. Notwithstanding the determination of an area 's status 
as prior converted cropland by any other Federal agency, for the purposes of the 
Clean Water Act, the final authority regarding Clean Water Act jurisdiction remains 
with EPA. 

(3) Ditches that are excavated wholly in uplands, drain only uplands, and have less 
than perennial flow. 

(4) Ditches that do not contribute flow, either directly or through another water, to a 
water identified in paragraphs (a)(1) through (4) of this definition. 

(5) The following features: 

(i) Artificially irrigated areas that would revert to upland should application 
of irrigation water to that area cease; 

(ii) Artificial lakes or ponds created by excavating and/or diking dry land and 
used exclusively for such purposes as stock watering, irrigation, settling 
basins, or rice growing; 

(Hi) Artificial reflecting pools or swimming pools created by excavating 
and/or diking dry land; 

(iv) Small ornamental waters created by excavating and/or diking dry land for 
primarily aesthetic reasons; 

(v) Water-filled depressions created incidental to construction activity; 

(vi) Groundwater, including groundwater drained through subsurface 
drainage systems; and 

(vii) Gutties and rills and non-wetland swales. 

The proposed rule also provides new definitions of certain terms used in the proposed rule, 
including “adjacent,” “neighboring,” “riparian area,” “floodplain,” “tributary,” “wetlands,” and 
“significant nexus.” 

Stakeholders have expressed both concern with and support of the proposed rulemaking. 

Those expressing concern with the proposed rulemaking have criticized the process by which 
the agencies have moved forward with the proposed rulemaking, as well as the substance of the 
rule itself, which they suggest fails to provide reasonable clarity, is inconsistent with Supreme 
Court precedent, and could broaden the scope of CWA Jurisdiction, thereby triggering greater 
permit obligations for discharges to waters that currently may not be subject to the Act. 

Those expressing support for the proposed rulemaking have suggested that this effort will 
provide greater clarity and certainty in the confusing jurisdictional/regulatory requirements 
following the Supreme Court decisions, as well as provide a scientifically based means for 
protecting headwater and intermittent streams, while preserving existing regulatory and statutory 
exemptions for certain activities. 
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POTENTIAL IMPACTS OF PROPOSED 
CHANGES TO THE CLEAN WATER ACT 
JURISDICTIONAL RULE 


WEDNESDAY, JUNE 11, 2014 

House of Representatives, 
Subcommittee on Water Resources and 

Environment, 

Committee on Transportation and Infrastructure, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10:05 a.m., in Room 
2167, Rayburn House Office Building, Hon. Bob Gibbs (Chairman 
of the subcommittee) presiding. 

Mr. Gibbs. The Subcommittee on Water Resources and Environ- 
ment of the Committee on Transportation and Infrastructure will 
come to order. 

Today we are having a hearing on the impacts of a proposed rule 
by the U.S. EPA and the Army Corps of Engineers on waters of the 
United States. 

A couple housekeeping issues here first. We have received nu- 
merous requests for written testimony to be submitted to the 
record. I ask for unanimous consent that all written testimony be 
included and the hearing record be kept open for 30 days after this 
hearing in order to accept these and other submissions of written 
testimony. 

Any objection? Hearing none, so ordered. 

Welcome to our first panel. After a couple of opening statements, 
we have the Deputy Administrator of the U.S. EPA and the Assist- 
ant Secretary of the Army for Civil Works, Assistant Secretary 
Darcy. 

Then after the first panel we will have a second panel of six indi- 
viduals representing various Government entities and associations 
and the challenges that they see with the proposed rule and the 
impacts. 

I yield myself time here to provide an opening statement. 

First of all, I would again like to welcome everybody to the hear- 
ing today on the potential impacts of proposed changes to the 
Clean Water Act Jurisdiction Rule, which aims to redefine the term 
“waters of the United States.” 

On April 21st of this year, the EPA and the Army Corps of Engi- 
neers published a proposed rule in the Federal Register that, ac- 
cording to the agencies, would clarify the scope of the Federal juris- 
diction under the Clean Water Act. After reviewing the proposed 

( 1 ) 
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rule, I have serious concerns about the rule and the process the 
agencies are following to develop it. 

Since 1972, the Clean Water Act has been instrumental in dra- 
matically improving the quality of our Nation’s waters. Fundamen- 
tally, to that progress, it has been the Federal-State partnership 
which recognizes that not all waters need to be subject to Federal 
jurisdiction, and that the States should have the primary responsi- 
bility of regulating waters within their individual boundaries. 

However, I am concerned that this rule will undermine the Fed- 
eral-State partnership and erode State authority by granting 
sweeping new Federal jurisdiction to waters never intended for reg- 
ulation under the Clean Water Act, including ditches, manmade 
ponds, flood plains, riparian areas and seasonally wet areas. 

In promoting this rule, the agencies are implying to the public 
that massive amounts of wetlands and stream miles are not being 
protected by the States, and that this rule which will essentially 
Federalize all waters is needed to save them. However, nothing is 
further from the truth. States care about and protect our waters. 

I also am concerned how the proposed rule misconstrues and ma- 
nipulates the legal standards announced in their SWANCC and 
Rapanos Supreme Court cases, effectively turning those cases that 
placed limits in Clean Water Act jurisdiction into Federal justifica- 
tions for the agencies to expand their assertion of Federal authority 
over all waters nationally. 

The agencies have had an opportunity to develop clear and rea- 
sonable bright line rules on what is jurisdictional versus not, but 
they instead chose to write many of the provisions in the proposed 
rule vaguely, in order to give Federal regulators substantial discre- 
tion to claim Federal jurisdiction over almost any water or wet 
area. This is dangerous, because this vagueness will leave the regu- 
lated community without any clarity and certainty as to their regu- 
latory status and will leave them exposed to citizens’ lawsuits. 

In addition, since many of these jurisdictional decisions will be 
made on a case-by-case basis, as they have stated, and this will 
give the Federal regulators free reign to find jurisdiction, this rule, 
in essence, will establish a presumption that all waters are juris- 
dictional. Thus, the burden of proving otherwise will shift to prop- 
erty owners and others in the regulated community. 

This rule sets a very high bar for the regulated community to 
overcome. Nevertheless, the agencies continue to claim that no new 
waters will be covered by the rulemaking. The agencies cannot, 
through guidance or rule, change the scope and meaning of the 
Clean Water Act as they are trying to do here. I also am troubled 
that the sequence and timing of the actions of the agencies that 
have been taken to develop this rule are undermining the credi- 
bility of the rule and the process to develop it. 

First, instead of initiating a rulemaking process by soliciting 
input from and developing consensus with the general public, sci- 
entific communities, the Federal and State resources agencies on 
how to identify the appropriate scope of jurisdiction, the agencies 
rushed ahead on their own and developed the draft guidance that 
would by the agencies’ own admission increase significantly the 
scope of the Clean Water Act’s jurisdiction over more waters and 
more provisions of the act. 



3 


Then after facing substantial bipartisan opposition to the expan- 
sive new guidance, the Agency proceeded ahead again on their own 
with a rulemaking that is simply based on the expansive guidance. 

And to hide the inadequacies of the rulemaking process that the 
agencies have embarked on, EPA decided to develop a so-called sci- 
entific study that is supposed to provide a basis for determining the 
reach of Federal jurisdiction on the Clean Water Act. 

It is disturbing that the EPA intentionally precluded from the 
study a review, and discussion of the scientific concepts that are 
highly relevant to determining which waters should be subject to 
the Clean Water Act coverage. The interconnectedness of the 
science and the policy issue here warrants rigorous, scientific peer 
review prior to the ruling’s crafting. However, instead of waiting 
until the science study was completed, the agencies wrote the rule 
long before the study’s report was peer reviewed and finalized. 

The Agency also took steps to hide the regulatory impacts of the 
rulemaking by preparing a fraud economic analysis that did not 
comprehensively assess all the cost and benefits. This is very trou- 
bling because this rule, if not carefully crafted, will have sweeping 
economic and regulatory implications for the entire Nation, by im- 
pacting nearly all sectors of the economy, threatening jobs, increas- 
ing compliance costs, restricting the rights of landowners, inviting 
costly litigation and undermining the ability of States and local 
governments to make decisions about their lands and waters. Regu- 
lations on the Nation’s waters can and must be done in a manner 
that responsibly protects the environment without unnecessary and 
costly expansion of the Federal Government. 

Finally, I am pleased to hear the agencies have just announced 
a 91-day extension of the public comment period of the proposed 
rule. However, the agencies should extend the comment period on 
the proposed rule until after the EPA Science Advisory Board has 
completed its review of the science study and the study’s report is 
thoroughly vetted to ensure that any final rule is based on the final 
peer reviewed report. 

I look forward to that testimony from our witnesses today, and 
I would recognize Chairman Shuster of the Transportation and In- 
frastructure Committee for any statement or comments he may 
have. 

Mr. Shuster. Thank you, Mr. Chairman. 

The President’s public proposed rule, which of course Mr. Gibbs 
did a great job of going through it, will dramatically extend the 
reach of the Federal Government when it comes to regulating 
ponds, ditches and wet areas and I don’t believe anybody is going 
to dispute that. I mean, we may attempt to hear that today, but 
that is what is going to happen. 

But this is another example of this administration seeking to use 
executive action, brute force by bypassing Congress, ignoring Su- 
preme Court rulings of the past. Unilaterally broadening the scope 
of the Clean Water Act and the Federal Government’s reach into 
everyday lives, will adversely effect the Nation’s economy, threaten 
jobs, invite costly litigation and restrict the rights of landowners. 
States and local governments to make decisions about their own 
lands. 
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This massive Federal jurisdictional grab was the subject of failed 
legislation in the 110th and 111th Congress and I know my col- 
leagues over there were in the majority at the time, and I hope we 
can join together to fight back on this. Because once again, this is 
going to be Congress seeding power to the executive branch, and 
if we do that, if we allow this to go forward, we will never get that 
back and I don’t care if it is a Republican President or a Demo- 
cratic President, we give it up and they will never give it back to 
us. 

So this is a fight we need to have, and we need to win. In the 
noth and 111th Congress, it was strong bipartisan support to pre- 
vent those bills from moving forward, and as I said, the adminis- 
tration is now doing an end around Congress to try to gain that 
Federal power expansion through this rulemaking. The rule sup- 
posedly aims at clarifying water bodies subject to Federal jurisdic- 
tion under the Clean Water Act, but as I said, I am concerned that 
there is serious flaws in this rule and the executive branch will 
take power away from the Congress. 

Twice this Supreme Court has told the Agency that there are 
limits to the Federal jurisdiction under the Clean Water Act and 
they had gone too far in asserting their authority. Now the admin- 
istration appears to be cherry-picking those Supreme Court rulings, 
picking out language in attempt to gain this expanded authority, 
rather than heeding the directive of the Court. 

It is the responsibility of Congress, not the administration, to di- 
vide the scope of the jurisdiction under the Clean Water Act. This 
rule will have sweeping economic regulatory implications for the 
entire Nation, and I believe that the agencies will be better off cor- 
recting the deficiencies in this rulemaking and develop a rule that 
is credible, reasonable and consistent with the law. 

Regulation of our Nation’s waters must be done in a manner that 
protects the environment without unnecessary and costly expan- 
sion of the Federal Government. We can continue to protect our 
waters without unreasonable and burdensome regulations on our 
businesses, farmers and families. 

So, again, I have tremendous concern. This is something that I 
know that those of us on our side of the committee are going to 
fight to make sure this doesn’t move forward and that we as Con- 
gress, and I would, again, encourage my Democratic colleagues to 
look at this as a fight between the executive branch and the le^s- 
lative branch. This is our constitutional duty, and they are going 
to take it away from us. 

And I said to you, if this were a public administration, I would 
be saying the same thing and fighting it just as hard. So I encour- 
age you all to keep an open mind as we go through this and let’s 
fight to keep Congress relevant in this process. 

I yield back. 

Mr. Gibbs. At this time, I recognize the ranking member of the 
full Transportation and Infrastructure Committee, Mr. Rahall. 

Mr. Rahall. Thank you very much, Mr. Gibbs. I appreciate you 
as chairman holding this hearing, and I appreciate very much our 
witnesses being with us today on both panels. 

This is an excellent opportunity to examine and question the reg- 
ulations that are pouring out of the Environmental Protection 
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Agency. We are told that this latest regulation defining waters of 
the United States, is an attempt to address the muddled mess of 
what waters are subject to the permitting processes of the Clean 
Water Act. 

Certainly, the most recent Supreme Court decisions on the mat- 
ter have only left the question increasingly murky, opening a legal 
void that is begging to be addressed. Unfortunately, from all that 
I have seen and heard to date, this latest proposed rule has only 
further muddied the waters. I have heard many times from pro- 
ponents of this rule that the intention in crafting it was to provide 
certainty, so that businesses and individuals before setting off on 
some undertaking would know whether or not they needed to go 
through the lengthy and expensive permitting process. 

On that score, I have to give credit where credit is due. This pro- 
posal certainly does provide certainty, the certainty that if you 
want to undertake an activity whatsoever that may involve so 
much as a puddle, you must seek a permit. So I confess, I am ter- 
ribly frustrated. I represent a State that has been brutally beaten 
up by the barrage of regulations gushing out of the EPA. 

We feel we are under siege from an agency so power hungry that 
it is gobbling up jurisdiction and taking power away from our 
States, away from other Federal agencies, and ultimately, away 
from the people, and any serious person looking at this agency 
would have to question if it has bitten off more than it can chew 
already. 

The EPA likes to cultivate the impression that science and prag- 
matism govern the day and that it is not swayed by ideology. But 
I see it differently. I see an agency that is so hard over against coal 
that it will gloss over the science in doing so, and if doing so, helps 
to stop the construction of coal-fired power plants. I see an agency 
that is so blinded by an anti-coal philosophy that it will stonewall 
efforts to provide coal-field residents with modern sewer systems 
and safer water. It is an agency that is willing to block construction 
of a major national highway at huge savings to the American tax- 
payers if it would involve the mining of a little coal. 

This committee is right to view this new proposal with skep- 
ticism. We must look candidly and matter of factly at the cost of 
this latest EPA proposal on the waters of the United States and 
its effects on our jobs, on our economy and on the course of our Na- 
tion. 

So I thank the chairman for allowing me these opening com- 
ments, and I thank him again for having this hearing today. 

Mr. Gibbs. Thank you. 

At this time, I recognize my Ranking Member Bishop for any 
comments he may have. 

Mr. Bishop. Thank you very much, Mr. Chairman, and thank 
you for holding today’s hearing. 

Let me take a moment to frame out the context of today’s hear- 
ing and try to highlight some of the factors that brought us to 
where we are today. The starting point of all of this was Congress’ 
passage of the Clean Water Act in 1972, which was approved by 
a veto override by a 10-to-l margin over President Nixon’s veto. 

In that law, the Congress broadly defined the scope of the act as 
the navigable waters, meaning the waters of the United States and 
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the territorial seas, and directed the agencies before us today to fill 
in the details. For almost 30 years, the agencies’ regulatory defini- 
tion of those terms were the law of the land and since enactment 
of the Clean Water Act, we have seen dramatic improvement in the 
number of water bodies that are safe for fishing and swimming, up 
from one-third of the Nation’s waters in 1972 to approximately two- 
thirds of the Nation’s waters today. I hope we can all agree that 
is a good thing, and I hope we can also all agree that that improve- 
ment would not have happened were it not for the Clean Water 
Act. 

Then in 2001, a stakeholder challenged on the act’s application 
with respect to an Illinois landfill, resulted in the Supreme Court 
questioning the application of these definitions. Later, in 2006, the 
Supreme Court again questioned the application of these rules to 
two wetlands in the State of Michigan. In the latter case, the 
Rapanos case. Chief Justice Roberts wrote that the core and the 
EPA needed to do a better job in defining the scope of the Clean 
Water Act. So if this is, in fact, a conflict between branches of Gov- 
ernment, perhaps the conflict is between the judicial branch and 
the executive branch. 

This is something that has been attempted by the last two ad- 
ministrations. The administration of President George W. Bush 
and the current administration. In 2003, the Bush administration 
initiated a public rulemaking to define the term “waters of the 
United States” consistent with the rulings of the Supreme Court as 
well as took public comment on whether other regulatory defini- 
tions on the scope of the Clean Water Act jurisdiction also needed 
clarification. 

In response, several outside stakeholders, including some of the 
groups represented here this morning, recommended that the 
Agency used the rulemaking process as a means of providing in- 
creased clarity to the, quote, “hodgepodge of ad hoc and incon- 
sistent jurisdictional theories,” closed quote, as well as to define 
other terms in the regulations including such terms as “tributary” 
and “adjacent.” 

The 2003 rulemaking attempt by the agencies never reached its 
conclusion. Following in the footsteps of the Rapanos decision, the 
Federal agencies released two interpretive guidance documents, 
one in 2007 and a second in 2008, the latter of which remains in 
force today. 

Now, let’s fast forward to 2014. The list of stakeholders publicly 
recommending that agencies carry out a rulemaking has expanded 
and now includes groups ranging from the National Wildlife Fed- 
eration to the Waters Advocacy Coalition. In response, earlier this 
year, the administration initiated its own rulemaking to do just 
that, to clarify the scope of the Clean Water Act consistent with the 
parameters laid down by the Supreme Court over the years. 

Now, I am not naive enough to expect that the various groups 
following this proposed rule would agree on how to clarify the scope 
of the Clean Water Act or where the bright lines of jurisdiction 
should lie. However, I do believe it is reasonable for the agencies 
to be allowed to continue this open process in providing the clarity 
that these stakeholders have demanded over the years. 
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If the stakeholders have concerns or recommendations for 
changes to the proposed rule, that is what the public comment pe- 
riod was created for, and I strongly encourage all interested parties 
to utilize this open process to make their views known. However, 
I do not support throwing out the entire rulemaking process simply 
because there is disagreement with the initial draft. 

Going back to the legal state of play. In the past 30 years, the 
Supreme Court has issued three rulings that directly address the 
scope of the Clean Water Act, the Bayview Homes case, the 
SWANCC case and the Rapanos case. Each of these decisions out- 
lined a piece of the puzzle for defining the scope of the Clean Water 
Act. 

In the Bayview Homes case, the justice unanimously agreed that 
certain wetlands fell within the protections of the Clean Water Act. 
In the SWANCC decision, the five-to-four majority of the Court 
ruled that the presence of migratory birds on a water of the United 
States could not be the sole basis for determining jurisdiction. 

Finally, in Rapanos, the Court issued a four-one-four decision 
where four justices lead by Justice Scalia outlined a relatively per- 
manent waters test for determining jurisdiction, while Justice Ken- 
nedy established a complimentary test, the so-called significant 
nexus test for determining jurisdiction, and the remaining four jus- 
tices agreed with the Agency’s current authorities. These three de- 
cisions outline the four corners of the Supreme Court’s interpreta- 
tion of the scope of the Clean Water Act. 

So in my view, the question becomes, how does the April 2014 
proposed rule compare with tests on the Clean Water Act scope as 
outlined by the Supreme Court? This will be the area of ques- 
tioning that I will focus in on today as this hearing progresses. If 
the stakeholders today suggest a different approach, I welcome 
their input, as well. 

Mr. Chairman, I hope that all involved with today’s hearing will 
use this hearing as a learning experience about what this rule- 
making does, and as important, what it does not do. 

I welcome the witnesses here this morning. I look forward to 
your testimony. 

And I yield back. 

Mr. Gibbs. If any other Members have opening statements, they 
can submit their written testimony for the record. 

At this time, we will recognize our panel 1. We have the Honor- 
able Robert Perciasepe, the Deputy Administrator for the United 
States Environmental Protection Agency; and we also have the 
Honorable Jo-Ellen Darcy, who is the Assistant Secretary of the 
Army for Civil Works. 

Mr. Perciasepe, I will recognize you first. The floor is yours. Wel- 
come. 

TESTIMONY OF HON. ROBERT W. PERCIASEPE, DEPUTY AD- 
MINISTRATOR, U.S. ENVIRONMENTAL PROTECTION AGENCY; 

AND HON. JO-ELLEN DARCY, ASSISTANT SECRETARY OF THE 

ARMY (CIVIL WORKS) 

Mr. Perciasepe. Thank you, Mr. Chairman, and Members, 
Ranking Member, thank you so much for inviting us today. 

Mr. Gibbs. Can you pull your mic up a little bit closer? 
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Mr. Perciasepe. I apologize. I think we all agree, and I have 
heard this already, that we want clean and safe waters for our- 
selves, our economy, our environment, our children, our future. I 
also want to express my appreciation to my colleague and friend. 
Assistant Secretary of the Army Jo-Ellen Darcy for her leadership 
and commitment to protecting the Nation’s waters. 

We are undertaking a process to clarify the geographic scope of 
the Clean Water Act and to improve a regulation that has been in 
place for nearly 30 years. The proposed rule will help provide fami- 
lies, manufacturers, farmers, sportsmen, energy producers and the 
American people with the clean water they depend on. 

The written testimony that I have submitted will provide more 
details about the proposed rule, including the Agency’s goal to re- 
spond to the request from stakeholders across the country to make 
a process of identifying waters protected under the Clean Water 
Act easier to understand, more predictable and more consistent 
with the law and peer-reviewed science. We believe this rule- 
making will minimize delays, costs, and improve predictability, 
clarity, consistency for everyone who may or may not need a Clean 
Water Act permit. 

I will focus my opening remarks this morning on some of the 
misinformation that exists regarding the potential effects of this 
rule, and I am concerned that incorrect information may have the 
effect of distracting the attention from the legal policy and sci- 
entific underpinnings of the proposed rule. 

The agencies are meeting with Americans across the country in- 
cluding farmers, energy companies, small business. State and local 
governments, sportsmen, developers and many others to solicit 
their comments, because, remember, this is a proposal, and to an- 
swer their questions about it. 

We are hearing from a public directly and personally about how 
to improve the rule and how to make it most fair, flexible and effec- 
tive for everyone, in addition to providing valuable insights to our 
discussions are also revealing an unfortunate pattern of misin- 
formation. 

For example, I have heard in my discussions with stakeholders 
that this regulation will require farmers to get permits for their 
cows to cross a stream; that this legislation will make dry washes 
that carry water only once in a thousand years protected under the 
Clean Water Act; that this rule will make entire flood plains sub- 
ject to the Clean Water Act jurisdiction, and I can tell the com- 
mittee that categorically, none of these are correct statements. 

In contrast, here are some of the examples about what the pro- 
posed rule does and does not do. In adherence with the Supreme 
Court, it would reduce the scope of waters protected under the 
Clean Water Act compared to the existing regulations on the book. 
It would not assert jurisdiction over any type of waters not pre- 
viously protected over the past 40 years. 

The rule does not apply to lands, whole flood plains, backyards, 
wet spots or puddles. It will increase transparency, consistency and 
predictability in making jurisdictional determinations and reduce 
existing cost confusion and delays. It represents the best peer-re- 
viewed science about functions and values of the Nation’s waters. 
The agencies will not finalize this rule until the Science Advisory 
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Board completes its review, which you have mentioned, Mr. Chair- 
man. 

It would reduce Clean Water Act jurisdiction over ditches com- 
pared to the previous 2008 guidance. The rule will maintain all ex- 
isting Clean Water Act exemptions and exclusions. In addition, the 
agencies also identify agricultural conservation practices conducted 
in waters that do not require a 404 permit. We want to encourage 
conservation work on agricultural land. 

We have published a proposed rule not a final rule. We are cur- 
rently taking public comment, and we have extended the comment 
period, as you have already heard. We expect a tremendous 
amount of public response from a broad range of interests, and we 
are actively working to meet with a wide range of stakeholders. 
This outreach has already been tremendously helpful to us in un- 
derstanding the concerns and discussing effective solutions. We are 
going to continue to work hard and listen more effectively and 
learn more and better understand. 

Let me just conclude by emphasizing my strong belief that what 
is good for the environment and clean water is also good for farm- 
ers, ranchers, foresters, manufacturers, homebuilders, small busi- 
nesses, communities, energy producers and all Americans. 

We look forward to working with all stakeholders to reflect this 
important goal in the final rule in defining geographic role of the 
Clean Water Act. 

And I thank you, and I look forward to your questions. 

Mr. Gibbs. Assistant Secretary Darcy, welcome. The floor is 
yours. 

Ms. Darcy. Thank you. 

Good morning. Chairman Gibbs, Ranking Member Bishop and 
other members of the committee. 

Thank you for this opportunity today to discuss the proposed rule 
clarifying the definition of waters of the United States under the 
Clean Water Act. Once implemented, this rule will enable the 
Army Corps of Engineers to more effectively and efficiently protect 
our Nation’s aquatic resources while enabling appropriate develop- 
ment proposals to move forward. 

Clean Water Act jurisdiction applies to “navigable waters,” de- 
fined in the statute as “waters of the United States including the 
territorial seas.” Our 1986 regulations define “waters of the United 
States” as traditional navigable waters, interstate waters, all other 
waters that could affect interstate or foreign commerce, impound- 
ments of the waters in the United States, tributaries, the terri- 
torial seas and adjacent wetlands. 

The U.S. Supreme Court has addressed the scope of waters regu- 
lated under the Clean Water Act in three occasions, specifically the 
Riverside Bayview Homes case of 1985, the SWANCC decision in 
2001, and the Rapanos decision in 2006. The Court’s decisions sig- 
nificantly altered the regulatory landscape, and although the Corps 
and the Environmental Protection Agency have done a fine job ad- 
justing their regulatory activities in response, a critical need exists 
for this rulemaking. 

We receive many comments from Congress, from organizations, 
from stakeholders, from the public, urging the agencies to pursue 
notice and comment rulemalong, including Chief Justice Roberts 
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himself, and the Rapanos decision strongly recommended that the 
agencies initiate a rulemaking. 

We have been working for several years now to develop a science- 
based rule that will provide the clarity needed, the transparency, 
as well as the efficiency. Under the proposed rule, the process of 
identifying waters of the United States will become less com- 
plicated and more efficient as to which waters are and which wa- 
ters are not jurisdictional. Our proposal does not assert jurisdiction 
over any new category of waters; however, we do expect that there 
will be a small increase in jurisdiction over the existing 2008 guid- 
ance, but the extent of jurisdiction is less inclusive than the 1986 
regulations. 

Our decision to propose to regulate by rule, all tributaries and 
adjacent waters and wetlands is scientifically based and is con- 
sistent with our understanding that these waters, alone or in com- 
bination with similarly situated waters in the watershed, have a 
significant nexus to jurisdictional waters. Other waters may be de- 
termined jurisdictional only upon a case-specific determination that 
a significant nexus exists between the jurisdictional water. This is 
consistent with our current practice. 

The proposed rule will also exclude certain waters and erosional 
features. Waste treatment systems and prior converted croplands 
remain excluded. We anticipate receiving meaningful comments on 
the proposed rule, and as you know, the comment period has just 
been extended until October 20 of this year. 

Mr. Chairman, and members of the committee, I am happy to an- 
swer your questions and look forward to this hearing. Thank you. 

Mr. Gibbs. At this time, Mr. Chairman of the committee. Bill 
Shuster, do you have — OK. He yields to former chairman Mr. 
Young from Alaska. 

Mr. Young. Thank you, Mr. Chairman. I want to thank the wit- 
nesses. 

I have a personal feeling about the EPA. I want you to know 
what you have done in Alaska to me is a disgrace. Without any 
input from the State of Alaska, any cooperation with the State of 
Alaska, any understanding of the effect upon individuals in the 
State of Alaska, preempting a State-owned property without con- 
sulting, total arrogance on part of another agency. 

The second thing, Mr. Perciasepe, is the influence you have, Ms. 
Darcy, on your agency where we just now have a Corps request of 
a new way to allow family mining to take place, and I have infor- 
mation it was submitted by the Corps for permitting because of the 
EPA. That is not right. You are a separate agency, you should have 
the ability to make decisions based upon other than, I call, a policy 
of an EPA that doesn’t understand that there is economics, there 
is a human life that is involved, and that is the last of my state- 
ment. 

But I would like to just ask the question to the EPA. In this bill, 
you indicated costs were underestimated. Are you doing anything 
about that? Are you looking at the cost of this legislation upon the 
economy and upon the individual States? 

Mr. Perciasepe. Thank you for the question. We have a draft 
economic analysis that accompanies the proposal. Our draft eco- 
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nomic analysis does identify the costs, and it does identify the ben- 
efits that we anticipate 

Mr. Young. But is it true you underestimated the cost in this 
proposal? 

Mr. Perciasepe. We do not believe we have underestimated the 
cost. 

Mr. Young. So you are not doing anything about it? 

Mr. Perciasepe. Well, it is a proposal so we are taking comment 
on the economic analysis, and if we do get comment that dem- 
onstrates any modification or improvement that we can make on it, 
we will obviously take that into account before we do any final 

Mr. Young. Did you consult with any of the States involved or 
any of the States in the United States on this proposal? 

Mr. Perciasepe. We have had discussions, ongoing discussions 
with the States, and we continue to have ongoing discussions. 

Mr. Young. Have you found one State that supported this pro- 
posal? 

Mr. Perciasepe. I don’t have a polling of the States. 

Mr. Young. So you really didn’t consult. Because I don’t believe 
there is one of the 50 States that support this proposal. 

Mr. Perciasepe. I couldn’t say that one way or the other. 

Mr. Young. Well, you are the Agency. You should know that if 
you are consulting them. There should be somebody, one State say- 
ing this is a grand idea, and if you don’t know, that means you 
didn’t consult with them. 

Mr. Perciasepe. We did consult with them. 

Mr. Young. Well, no, because you didn’t do it well enough. You 
didn’t write it so the States could accept it. You got 50 States that 
say they don’t like this program. Fifty States sir, and you represent 
50 States supposedly as an agency. 

Mr. Perciasepe. I don’t believe 50 States have said that, sir. 

Mr. Young. Oh, well, do you believe they said in one State? Give 
me one State. 

Mr. Perciasepe. The way we 

Mr. Young. One State. 

Mr. Perciasepe. I am sure they will 

Mr. Young. You have not one State. 

Mr. Perciasepe. I don’t have one State? 

Mr. Young. You have not one State that supports this proposal? 

Mr. Perciasepe. All right. You won’t let me answer, so go ahead. 

Mr. Young. No. I am asking you a question. You can’t do it? 

Mr. Perciasepe. All right. Well, you have to stop talking so I can 
answer. 

Mr. Young. You can’t do it. You can’t do it. Now, that is what 
bothers me. Now, if I have a private piece of property under the 
Constitution is mine 

Mr. Perciasepe. Yes, correct. 

Mr. Young [continuing]. And I have water on it, can you under 
this rule go in and tell me I cannot make a difference in the water 
that is on my property? I cannot drain my pond under this rule? 

Mr. Perciasepe. If those waters are jurisdictional under the 
Clean Water Act, you would have to get a permit to do it. 
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Mr. Young. The question is very simple. I have a pond of water. 
It is on my private land. It is my water. Is that not true, it is my 
water? 

Mr. Perciasepe. It is on your land. 

Mr. Young. Is it my water? 

Mr. Perciasepe. That varies from State to State on water rights. 

Mr. Young. I ask you as Federal. State has not proposed this. 
It is my water. It is on my property, and I want to drain it. Can 
I do that without your permission? 

Mr. Perciasepe. The United States Congress has enacted a law 
that requires a permit to do work in waters that are jurisdictional 
under the Clean Water Act. So if it is, and I have no idea whether 
it is or not because I don’t know which water you are talking about, 
it would require a permit. 

Mr. Young. It is my property. This is my ranch. 

Mr. Perciasepe. It would require a permit if it is jurisdictional. 
If it isn’t jurisdictional, you won’t need a permit. 

Mr. Young. Mr. Chairman, if I say so in the committee, this is 
an example, under the Constitution you have a right on your prop- 
erty to protect your property. If I want to drain it because I have 
got, what do you call these fish that walk across the water on the 
land and get in the other area and I want to kill those fish and 
I can do it by draining it, and now I have to get a permit from you 
and your agency says, no, you can’t do it because we have not given 
you a permit. You are taking from my right to run my land. That 
is unconstitutional. And you, both of you swore to uphold the Con- 
stitution. 

Mr. Perciasepe. That is correct. 

Mr. Young. And you are not doing it if I can’t run my land and 
my water. Mr. Chairman, that is an example of giving the over- 
stepping of this Government. I have watched this for 81 years. We 
have a Government today, Mr. Chairman, that is taking away the 
right of individual’s rights, and I say to the Agency, no. That peo- 
ple are going to stand up one of these days and say, no more. That 
is enough. You are not going to go against the Constitution. And 
my time is done. Let the chairman do it. Let everybody else start 
asking these questions. 

Mr. Gibbs. Thank you. Mr. Rahall. 

Mr. Rahall. Thank you, Mr. Chairman. I will try to be a little 
tamer. 

Mr. Deputy Administrator, as we all know, the coal industry, 
coal-mining jobs, crucial, vital to my home State. It is our liveli- 
hood. Coal literally keeps the lights on, and when we have 
downturns for a variety of factors or a variety of reasons contribute 
to those downturns in the industry as we are in now. There are 
layoffs, layoffs of law enforcement personnel by county commis- 
sioners who cannot find the funding to keep officers on the street 
or even keep the lights on in their courthouses or keep staff em- 
ployed. 

So there is a lot of families watching these proposals in my dis- 
trict as they did the recent proposals announced last week and they 
are worried about their jobs. They are receiving warn notices as we 
speak. Again, there is a variety of factors for this downturn. I rec- 
ognize that. Everybody recognizes that. 
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But in these downturns in the past, we have always felt the Gov- 
ernment is trying to help us get out of these downturns in the coal 
industry. That is not the feeling now. As a matter of fact, just the 
opposite. I think our Government is trying to keep us in a down- 
turn and trying to finish us off during this current down cycle. 

So, you know, as I say, everybody is worried about everything 
that comes out of EPA in the district I am honored to represent. 
Several years ago the agencies went through an extended exercise 
to align various definitions of fill material that has a lot in the in- 
dustry concerned. My question to you would be, is the EPA plan- 
ning now to revisit that and redefine what is fill material? 

Mr. Perciasepe. Congressman, we absolutely have no plans to 
revisit that. 

Mr. Rahall. ok. Let me ask you another question. On the issue 
of properly permitted ditches on mine sites that are in place to ad- 
dress stormwater runoff, is the rule expected to capture these on- 
site draining systems? 

Mr. Perciasepe. Looking specifically, for instance, at a permitted 
coal mining site, we would expect that the waste treatment exclu- 
sion in the rule that we are continuing in this same way it has al- 
ways been there, we will continue, which covers many of those. Any 
stormwater ditches or ponds that were constructed to convey or 
deal with stormwater control on mining sites would not be covered, 
and we are not changing the water treatment or the waste treat- 
ment system exclusion rule, the imposing of the rule. 

So with those clarifying points, which are reinforcing the fact 
that the answer is no, that we would not have jurisdiction over 
those treatment facilities that are on a permitted mine site. 

Mr. Rahall. So the industry could continue to rely upon your 
longstanding Agency interpretations 

Mr. Perciasepe. Yeah, exactly. 

Mr. Rahall [continuing]. Regarding these uses? 

Mr. Gibbs. Madam Secretary. 

Ms. Darcy. Yes, those exclusions will stay in place under this 
proposed rule. 

Mr. Rahall. OK. Thank you. 

I yield back, Mr. Chairman. 

Mr. Gibbs. I have some questions. 

First of all, you are absolutely right. We need to make sure we 
bring certainty to our businesses and our farmers and everybody 
out there, but there is so much vagueness, and when I hear your 
testimony, and I actually read the testimony of the next panel, I 
hope you are able to stay around to hear the next panel since you 
are the regulators and see what their concerns are. So I really 
would appreciate if you are able to stay around and hear their tes- 
timony because they are really concerned about that, too, and they 
have a little different take on that. 

First of all, some of the things you, Mr. Perciasepe said, I hope 
that you can put that in writing because sometimes saying things, 
we like to see it down in writing for the official record. 

But Ms. Darcy, we are talking about vagueness. In your testi- 
mony, it says, “The agencies proposed that waters outside of the ri- 
parian and flood plain areas would be jurisdictional only if they 
have confined surface or shallow subsurface connection to the tradi- 
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tional navigable waters,” and so on. Would you please explain to 
me what you mean by the connectivity or the surface or a shallow 
subsurface connection? Because you say you are not expanding the 
scope of your jurisdiction, but I don’t know what that means. 

Ms. Darcy. Congressman, what it means is that if there is a con- 
nection between that and the flood plain, and if the flood plain is 
a navigable water, then a significant nexus determination would 
need to be made. 

Mr. Gibbs. Any connection or significant connection? I don’t 
mean to de minimis anything, but 

Ms. Darcy. No, significant connection, and we define significant 
nexus in the rule as to how significant that would be. It has to be 
able to impact 

Mr. Gibbs. OK. Would you explain to me how you define signifi- 
cant? 

Ms. Darcy. Pardon me? 

Mr. Gibbs. Would you explain to me how you define significant? 

Ms. Darcy. I will read you the definition, if that will help. 

“Significant nexus means that a water, including a wetland, ei- 
ther alone or in combination with other similarly situated waters 
in the region in that watershed significantly affects the chemical, 
physical or biological integrity of a water identified as a jurisdic- 
tional water.” 

Mr. Gibbs. So for example out West, I have been out West, I 
have seen areas where they might get water flowing through an 
area during a once-in-a-year rain event and you know, it is dry 
beds, would that be significant? 

Ms. Darcy. That, again, would he an individual case-by-case de- 
termination depending on the circumstances in that area. For ex- 
ample, some of those kinds of waters, if they are determined to be 
a tributary, which is defined as a water body that has a bed, a 
bank and ordinary high water mark and 

Mr. Gibbs. So let’s say in my farm last month I had a washout, 
and I went out there and I fixed it. It was probably 200 feet long. 
It washed out. It was close to 2 feet deep, 2 feet wide. You know, 
I had to fill that in, and I planted grass and tried to do the right 
thing to fix that. 

Now, if you came out, the Corps came out, would they say that 
was a water bed? Or would I be able to fix that without getting a 
permit? 

Ms. Darcy. Congressman, what you have described would be an 
erosional feature. That would not be subject to a jurisdictional de- 
termination. 

Mr. Gibbs. OK. I read through the testimony of the next panel. 
There is a lot of concern that the States haven’t been consulted, 
local governments haven’t been consulted, so I just wanted to make 
you aware of that, Mr. Perciasepe, that there is concern about that. 

Also there is a huge concern of local governments, road ditches, 
because you talked about, I think you used significant, the bed. So 
I think you could define that as a ditch now on the new definition 
as a tributary. Does that mean when they are doing a dredge or 
clean out the ditch that they are going to have to get a permit? 
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Ms. Darcy. Congressman, for the first time, we are excluding in 
this rule ditches and if you would like, I can give you the two ex- 
amples of what kinds of ditches. 

Mr. Gibbs. Well, I guess there is some controversy if you really 
are or not, and I think the trust factor here, we have seen some 
of the things that the EPA has done in the past with the revocation 
of permits and veto of permits and preemption of permits that I 
think there is a high level of distrust out there, and I am really 
concerned about how we move forward on that area. 

OK. I am just about out of time. I think I will turn it over to 
Mr. Bishop. 

Mr. Bishop. Thank you, Mr. Chairman. 

Assistant Secretary Darcy, first off, thank you for reading the 
definition of significant nexus. Am I correct in understanding that 
the language in the significant nexus definition as included in the 
proposed rule, is lifted almost verbatim from Justice Kennedy’s rul- 
ing in the Rapanos case? 

Ms. Darcy. I believe that to be the case and also, I would just 
like to reiterate that the definitions are also part of what is being 
proposed in this rule as being open for public comment. 

Mr. Bishop. OK. But you are staying wholly within the confines 
of Justice Kennedy’s definition of significant nexus in this proposed 
rule; is that correct? 

Ms. Darcy. That is correct. 

Mr. Bishop. And is it also correct that Justice Scalia in his defi- 
nition of relatively permanent connection to traditional navigable 
waters suggested a hydrological connection in his ruling, and is it 
not the case that your proposed definition adheres to Justice 
Scalia’s definition; am I right about that? 

Ms. Darcy. That is correct. 

Mr. Bishop. Thank you. Now, let me ask you this, there are 
these two rules or two tests, the relatively significant nexus tests 
and the relatively permanent connection test. Is there any way in 
which any aspect of your proposed rule extends jurisdiction beyond 
the four corners of those two definitions? 

Ms. Darcy. No. 

Mr. Bishop. Mr. Perciasepe, do you agree with that? 

Mr. Perciasepe. I do, and, in fact, I would just augment slightly 
that in addition to the definition that the colloquy just discussed 
here, the discussion on the words in the Supreme Court Judges, we 
actually are using this rulemaking to, by rule, exclude certain 
things. So even with that test, some, notwithstanding if they would 
pass that test or not, they are excluded. 

Things like, to go back to the Chair’s question, ditches that are 
excavated wholly in uplands, that drain only in uplands and that 
have less than perennial flow, which is virtually most of the high- 
way drainage ditches in the country. You know, they are not drain- 
ing a wetland. They are not draining a stream. They are just drain- 
ing dry land when it rains. Those are excluded in the definition of 
the rule. So I just wanted to add that to Assistant Secretary 
Darcy’s comment. 

Mr. Bishop. But just to be clear, this has been described as a 
power grab. It has been described in other ways somewhat even 
more pejorative than that. Your definitions are definitions that hue 
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precisely to the definitions suggested by the two Supreme Court 
rulings? 

Ms. Darcy. That is correct. 

Mr. Bishop. Thank you. Let me move to another area. 

The operative guidance that we have right now is the 2008 guid- 
ance. The 2008 guidance asserts jurisdiction over dry land ditches 
that flow less than year-round, yet your proposal limits jurisdiction 
by requiring water year-round. Am I correct, therefore, in deter- 
mining that jurisdiction over fewer ditches would be asserted under 
your ruling than is currently the case today? 

Ms. Darcy. That is correct. 

Mr. Bishop. OK. So it limits, rather than expands the scope of 
the Clean Water Act in that particular case. Am I right about that? 

Ms. Darcy. That is correct. 

Mr. Bishop. All right. Let me just ask one more question. Are 
there any examples where the proposed rule expands the definition 
of jurisdictional waters that is currently the case under the 2008 
guidance? 

Ms. Darcy. No. 

Mr. Bishop. Mr. Perciasepe, do you agree with that? 

Mr. Perciasepe. I do. There is no expansion. 

Mr. Bishop. And does it, in fact, limit some of the jurisdiction? 

Mr. Perciasepe. It does. In fact, some of those limitations, as I 
mentioned, have to be done through rulemaking. 

Mr. Bishop. OK. So those who are proposing that we prohibit the 
use of Federal funds to allow this rulemaking to go forward or to 
enforce that rule, this might be a falling under the heading of be 
careful what you hope for because the 2008 guidance is more re- 
strictive than what this rule is proposing? Is that a correct inter- 
pretation? 

Ms. Darcy. In some instances, that is correct. 

Mr. Bishop. Mr. Perciasepe, do you agree with that? 

Mr. Perciasepe. I do. 

Mr. Bishop. OK. 

Thank you very much. I will yield back. 

Mr. Gibbs. Mr. Shuster. 

Mr. Shuster. That you, Mr. Chairman. 

You know, some words have been used here: “Flexibility.” Flexi- 
bility is a great thing when both parties get to use flexibility. My 
concern is that when you talk about flexibility, the stakeholders 
seem to never get the flexibility to come under a rule and be able 
to mitigate the problem themselves in a way that it would work. 

What typically happens that I see is when you talk about flexi- 
bility, it allows the EPA and the Corps the flexibility in different 
districts, in different regional offices across the country to interpret 
these things differently. 

And we see that in Pennsylvania on the Marcellus gas play 
where the Corps office in Baltimore is treating Pennsylvania and 
wherever else, the other places it has jurisdiction differently than 
what happens in Arkansas and other places in this country because 
the local office is interpreting these rules and regulations in a dif- 
ferent way. 

For instance, also the word “significant.” Significant, what it 
means to me and what it means to you is different. I am not a sci- 
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entist. I am not a geologist. You don’t have specifics in there as to 
really what significant is. It requires a measurement of some sort, 
then I can understand it, or measurement that a farmer or a devel- 
oper can understand. 

So you have got all these nice terms in here but when you look 
at how you have made these definitions, tributary, adjacent, flood 
plain, neighboring waters, they are very vague to my under- 
standing and so when we talk to the stakeholders today and have 
been talking to them, they are very vague to them. 

So can you tell us now what waters would definitely no longer 
be regulated by the Federal Government under this proposed rule? 

Ms. Darcy. We have a series of exclusions that are defined here, 
and if you would like, I can read those to you. It is under section 
B1 of the definition of the rule. It is, waters that are not going to 
be considered are wastewater treatments, prior converted cropland, 
ditches that are excavated wholly in uplands, ditches that do not 
contribute flow either directly or through other waters to a water, 
and artificially irrigated areas that would revert to uplands, artifi- 
cial lakes. This whole list. Do you want me to continue? 

Mr. Shuster. So if the water somehow seeps into a body of water 
that is flowing because of a flood or something occurring, some ex- 
treme weather event occurs, will that enable the regulators to 
change the definition of that ditch or that pond to fall under the 
Federal jurisdiction? 

Ms. Darcy. Congressman, if the water body contributes to the 
flow of a tributary, then that would be considered a jurisdic- 
tional — 

Mr. Shuster. So we get a 100-year storm and floods with typi- 
cally irrigated field and a diversion ditch on a farm which never 
really, it never flowed into the river that is close by. If that event 
occurred, then, would that come under Federal regulation? 

Ms. Darcy. Congressman, it sounds as though you are describing 
a flood event and the runoff from that flood event, and that kind 
of runoff would not be considered a jurisdictional water of the 
United States. 

Mr. Shuster. When you talk about waste treatment — yes, sir. 

Mr. Perciasepe. Just to add in, because I think this gets at some 
of the potential need for continued dialogue. We are using the term 
“flood plain” to try to get at the issue of adjacency which has been 
in a number of the Supreme Court cases. 

But just because it is a flood plain doesn’t mean it is jurisdic- 
tional. It still would have to be a water in the flood plain, you 
know, standing water or a wetland with the hydric soils and the 
vegetation or an actual running stream through a flood plain area. 
But the flood plain is an area that can help identify, and that is 
what we are proposing to take comment on that it is adjacent to 
the other traditional water. 

So, I want to be really clear that the entire flood plain, which 
may flood, is not jurisdictional and, in fact, I want to remind that, 
agriculture is exempt from having to get permits in that area re- 
gardless of whether it has got a wetland in part of it. 

So I wanted to just add to the Assistant Secretary’s comments on 
that. 
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Mr. Shuster. And, of great concern to me, because I have seen 
it happen firsthand in Pennsylvania, where I just talked about the 
Corps, we have a, I believe it is an EPA field office up in State Col- 
lege Pennsylvania, that is staffed with, well, used to be staff with, 
I don’t know who is there today presently, with people that are ex- 
treme environmentalists and they will interpret the law differently 
than the folks in Washington. 

And I said with the Corps what is happening in Baltimore versus 
what they do in Arkansas or other places of the country doesn’t 
conform to what the rule is necessarily. It is an interpretation, and 
that happens, I think, I am willing to bet that everybody in this 
room has faced that before where the local office, whether it is the 
regional or the district office, is looking at things differently. 

And so how can you protect the stakeholders against that occur- 
ring? 

Mr. Perciasepe. Well, I will let Assistant Secretary Darcy an- 
swer for the Corps, but we both have regional structures, as you 
point out, and it is important for us to develop consistency and pre- 
dictability there. That is a high priority for both of us, and we view 
the work we are doing in this rule and when we get it finalized to 
help us provide that consistency and predictability. 

Mr. Shuster. Have you experienced that in the EPA where you 
have seen regional directors look at something very, very dif- 
ferently? 

Mr. Perciasepe. Well, to the extent that we can practically — I 
mean, there is always difference of opinions in any organization. 
Our objective is always to try to reconcile. 

Mr. Shuster. That is my point. What you are trying to do is 
what we always try to do in Washington is a one-size-fits-all, and 
then what you have is you have got differences of opinion and that 
causes tremendous problems for people out there trying to earn a 
living and farm the ground and run their businesses. 

Mr. Perciasepe. You have hit the nail on the head of that. We 
have to find a way to have enough predictability and consistency 
so that there isn’t vagaries of different opinions all over the coun- 
try. But at the same time, we can’t be so constrained, you know, 
in a one-size-fits-all world. 

So what we are trying to do is get that right, so we have defini- 
tions here and practice that will established that can deal with 
the different situations in the country. 

Mr. Shuster. Well, and I know I have extended my time, but 
just a final point, because I think Chairman Young made a very 
good point, or a very good question, when he asked you, is there 
one State out there that has said this is really good, we embrace 
it? And I will let you finish answering the question. 

Mr. Perciasepe. I am sorry about that before. I really apologize. 
But let me just say draining a pond does not require a permit, just, 
if I could have answered. 

But filling it would require permit under the Federal law. The 
State organizations have been very supportive, you know, the Envi- 
ronmental Council of the States, some of the other water organiza- 
tions that represent State water. They have been supportive as 
weave been building this, but we have yet to get any specific com- 
ments on the rule from States. 
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So I can do a polling of them but I haven’t done that polling yet 
because we plan to do significant continued outreach with them be- 
tween now and when the comment period is over, and I want to 
point out that we treat States differently than normal commenters 
because they are coregulators with EPA. So, we are going to be 
working with them differently, although they will be submitting 
comments. 

Mr. Shuster. Again, our DEP in Pennsylvania over the past cou- 
ple years hasn’t seen eye to eye with the Corps or EPA, and back 
when there was a different administration they saw eye to eye. So 
again, a problem that we are going to face is this rule is going to 
go into place with all these, there are a lot of vague terms in there, 
and what is going to happen is these stakeholders, and we are 
going to have them up next here, talk about the damage it is going 
to cost them. 

And again, to your point about you don’t have to get a permit to 
drain the pond, can you put that in the rule to make sure we are 
clear on that? So when Chairman Young tries to drain his pond he 
doesn’t have to come get a permit. 

Ms. Darcy. I think we can make that more clear. 

Mr. Shuster. I yield back. Thank you. Chairman. 

Mr. Gibbs. Mr. Perciasepe, just to make a comment. What we are 
hearing from the State EPAs is that they are concerned because 
they haven’t been consolidated enough in this proposed rule. So a 
point of information. 

Mr. Nolan here, do you have questions? 

Mr. Nolan. Yes. Thank you. 

Thank you, Mr. Chairman, and thank you to the panel. 

First of all, I would like to respond to my good friend of over 40 
years, Don Young, who is so shy and reticent about expressing an 
opinion. I, too, have a farm, and we have a little pond on it that 
my wife and I created. It is quite beautiful, right alongside the 
house. I suspect that would not be covered by jurisdiction and the 
courts have ruled that we don’t have unlimited control over those 
waters that are navigable. 

So we have a river, flows through my farm, as well, and the 
courts have ruled that we have no right to dump toxic substances 
and other things into that river that would be harmful to people 
downstream. So with all due respect, to my good friend, there are 
some constitutional restrictions and limitations. 

As to the proposed rule, I will reserve final judgment until I have 
heard all the facts, but I do want to applaud you to the extent that 
you do try to give us some predictability and some consistency 
here. That would be very, very helpful to many parties. I have a 
couple of quick questions. I will try to be quick with them and 
please be quick with your answers so I can get as many of them 
in as possible. 

First of all, is I have a company that is talking about investing 
$3 billion in my congressional district, and my question of you is, 
how do you think that the jurisdiction that is proposed in this rule, 
combined, you know, combined with EPA’s retroactive and preemp- 
tive 404 authority and action, how do you think that impacts a 
company looking at making a rather substantial investment? 
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Mr. Perciasepe. Well, I don’t know if what they are proposing 
is going to impact water or not. 

Mr. Nolan. Pretty hard to do anything in Minnesota without im- 
pacting water. 

Mr. Perciasepe. So I am just going to say at a high level, I think 
the Army Corps of Engineers through the permitting process has 
authorized over 2 million permits and activities under this section 
of law and 13 have been involved with the so-called veto, which is 
essentially EPA designating a section of water that can’t have a 
discharge of the fill into it. So, it is an extremely rare occurrence 
that that gets used, and there is a significant amount of work and 
process that goes on for it. 

So, I would think in the normal realm of activities you are talk- 
ing about projects that go through the permitting process, they get 
permitted, they may have to do mitigation, that is some of what 
our economic analysis has shown, that there may be some of that. 
But generally speaking, I don’t see that as a deterrent to business. 

Mr. Nolan. Well, as someone who spent that last 32 years of my 
life in business, I can tell you the prospect of that has a very 
chilling, dampening effect on anyone considering any kind of a sub- 
stantial investment with regard to the Constitution. It all raises 
the whole question of due process for companies in that kind of a 
situation. 

My next question is with regard with the trail systems, snow 
mobilers, cross-country skiers, snow shoers and on frozen water 
ways and wetlands that provide some multiuse recreational oppor- 
tunities for individuals. How would these regulations impact them? 

Ms. Darcy. I don’t believe the proposed rule would change the 
current status of what would be required under the current law for 
those. 

Mr. Nolan. Is that your understanding, as well? 

Farmers continue to ask, who is ultimately in charge of enforce- 
ment? The EPA? Army Corps? Who is going to do the enforcement 
here? 

Ms. Darcy. If someone has a Department of the Army permit for 
an action and is in violation of that permit, it would be the Army 
Corps of Engineers’ responsibility to ensure that that permit is 
being undertaken as agreed to, so it would be our responsibility. 

Mr. Nolan. Well, what if the EPA determines it is part of their 
jurisdiction? I mean, who does the enforcement, then? 

Mr. Perciasepe. Obviously, these things get very case specific. 
We have somewhere in the vicinity of 30 to 40 cases or so a year 
that we end up getting involved with, as well. 

Mr. Nolan. Well, what do you do in those cases where, you 
know, the Army Corps has one definition and the Natural Re- 
sources Conservation Service has a different definition and you are 
compliant with one and noncompliant with another? I mean, what 
kind of methodologies or matters for resolving this do you have in 
place? 

Ms. Darcy. Could I just explain about the interpretive rule that 
accompanies this proposed rule that deals with the National Con- 
servation Service regulations and practices. 
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We are exempting about 56 of those practices from any kind of 
Clean Water Act permitting requirement in the interpretive rule 
that we have put out at the same time as the proposed rule. 

So it would be the Natural Resources Conservation Service and 
those local agents who would be responsible for assuring that the 
practices undertaken by that farmer or silviculture or rancher were 
being complied with. 

Mr. Nolan. OK. And lastly, what kind of outreach do you have 
planned to help get the word out of what, in fact, all this is and 
isn’t? 

Ms. Darcy. We have conducted a number of conference calls, 
webinars, over 64 to date since the issuing of the proposed rule and 
will plan to continue to do that throughout now. Now that this 
comment period has been extended, we may try to increase those 
outreach efforts between now and then. 

Mr. Nolan. And then my last question, we heard a lot of ques- 
tions here about the States, what do you think these actions or how 
they will impact the ability the State and local governments, to ex- 
ercise their authority with respect to land use management and 
planning? 

Ms. Darcy. These jurisdictional determinations do not impact 
their local authorities other than if they are looking to do any kind 
of development in a water of the United States. They would need 
to look to see whether that water is jurisdictional and what sort 
of permit would be needed by the 

Mr. Nolan. Will they supersede State plans in any manner, 
shape or form? 

Ms. Darcy. Not land planning, no. That is local, planning and 
zoning. 

Mr. Nolan. OK. 

Thank you, Mr. Chairman. I yield the balance of my time. 

Mr. Gibbs. Mr. Crawford. 

Mr. Crawford. Thank you, Mr. Chairman. 

Assistant Secretary Darcy, you stated earlier in the course of an- 
swering one of the questions that one of my colleagues asked in the 
proposal we define, and you have also used personal possessive pro- 
nouns. I am a little confused. Whose proposal is this? 

Ms. Darcy. It is the administration’s proposal. 

Mr. Crawford. The administration? 

Ms. Darcy. Yes. 

Mr. Crawford. So have you been working with the administra- 
tion to develop the proposed rule? 

Ms. Darcy. Yes, EPA and the Corps of Engineers have developed 
this rule together. 

Mr. Crawford. OK. But this is ultimately, this an EPA proposed 
rule, correct? 

Ms. Darcy. No, it is the administration’s rule. 

Mr. Crawford. The administration is proposing now? 

Ms. Darcy. Yes. 

Mr. Crawford. OK. But you have been collaborating with the 
Corps, I mean, with EPA rather? 

Ms. Darcy. Yes, sir. 

Mr. Crawford. OK. We are currently in the public comment pe- 
riod, correct? 
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Ms. Darcy. Yes. 

Mr. Crawford. Have you submitted public comment? 

Ms. Darcy. No. 

Mr. Crawford. OK. Do you intend to submit public comment? 

Ms. Darcy. No, we intend to review the public comment with the 
EPA. 

Mr. Crawford. Collaboratively? 

Ms. Darcy. Yes. 

Mr. Crawford. OK. I was just a little confused by that. 

Deputy Administrator, can you define a ditch? I just want to get 
some clarity. I apologize if I am repeating myself, but could you 
give me some clarity on what a ditch is. 

Mr. Perciasepe. Well, I mean, what we have tried to do in our 
proposal is make it clear that ditches that are built on land that 
is normally dry and somebody puts a ditch through it to drain it 
from rain or some other wet event and it has got water in it some- 
time, that these are not covered no matter what. 

Mr. Crawford. OK. So here is the problem I have with that. 

Mr. Perciasepe. OK. 

Mr. Crawford. Ultimately, that ditch is designed to drain water. 
It is going to drain into something. At some point it drains into a 
body of water that is regulated and then therefore becomes regu- 
lated; is that not correct? 

Mr. Perciasepe. So the reason we are doing the rulemaking 

Mr. Crawford. I have only got 5 minutes. Is that correct? 

Mr. Perciasepe. I understand, but let me answer, please. If you 
just look at the definition of “significant nexus,” you might start 
getting into those kinds of thoughts. 

But, so what we did in the rulemaking is we specifically by rule 
are excluding those no matter whether they meet a test or not, and 
I think that is a key important factor. 

Mr. Crawford. We had in the last 2 or 3 days in my hometown, 
we have had about 14 inches of rain. Got a neighbor, got a swim- 
ming pool, swimming pool overflows, can’t handle too much. Water 
flows into a ditch, ditch flows into a regulated body of water. How 
far back, does that swimming pool become a regulated waterway? 

Mr. Perciasepe. It does not. It is not a wetland nor is it 

Mr. Crawford. You don’t think that is much of a stretch, 
though, do you, I mean, to think that 

Mr. Perciasepe. No. I think it is a stretch. 

Mr. Crawford. Do you really? 

Mr. Perciasepe. We are 

Mr. Crawford. The ambiguity that I am hearing from all of this 
is so great that I don’t think that is a stretch at all. 

Mr. Perciasepe. Artificial lakes, ponds, swimming pools, they 
are specifically excluded. We are writing them in the pool. 

Mr. Crawford. Up to the point that they overflow into a ditch 
that drains into a regulated body of water at which point they be- 
come connected, correct? 

Mr. Perciasepe. Go ahead. 

Ms. Darcy. I would say that is not a significant nexus. 

Mr. Crawford. OK. Well, I am not sold on that, but at any rate, 
so what about flooded rice fields? At some point in time they are 
going to drain into 
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Mr. Perciasepe. Flooded? 

Mr. Crawford [continuing]. Flooded rice fields. 

Mr. Perciasepe. Rice fields are not included. 

Mr. Crawford. Well, I think what is going on here is an effort 
to create such ambiguity that you are given ultimate regulatory au- 
thority on a whim; and that, there is really no recourse for those 
folks that are affected and fining that is going to come through, 
and farmers and other businesses the cash flow that it is going to 
impact and there has not been any economic analysis to address 
that. 

And let me ask you one more thing about public comment. Will 
you be entertaining public comments from other Federal agencies? 

Ms. Darcy. Yes. 

Mr. Crawford. You will. And you think that is appropriate? 

Ms. Darcy. Yes. Most rulemaking 

Mr. Crawford. Are they more heavily weighted than public com- 
ment from, say, some of the relevant stakeholders in the private 
sector? 

Ms. Darcy. No, sir. 

Mr. Crawford. Our friends at Farm Bureau, for example. Na- 
tional Association of Counties, will they be given equal weight, 
their public comments? 

Ms. Darcy. Yes, they will. 

Mr. Crawford. I think you will find when you hear their public 
comments, and I would also echo the sentence of the chairman, en- 
courage you to stay around and hear their comments and find that 
they probably agree with me that there is significant ambiguity in 
this to cause great concern not just in the agriculture industry, but 
to homeowners to business owners and anybody that has even a 
view of water from where they are standing. 

So with that, I yield back. 

Mr. Gibbs. I am going to take 14 of your seconds just for clari- 
fication. We talk about the vagueness, the ambiguity. That is what 
you are saying, but doesn’t this open for citizens’ lawsuits, how 
they interpret the rule and litigation? 

Mr. Perciasepe. Here is where we can work together. We have 
tried to list these things specifically in the rule. Rice growing is 
specifically listed as excluded. Normal agricultural activities are ex- 
cluded. 

Mr. Gibbs. We will get into that later. 

Mr. Perciasepe. So if we can, yeah, we expect to hear from the 
stakeholders during this proposal and comment period time if we 
have not done that enough here and then we can sit down and talk 
to them. 

Mr. Gibbs. OK. 

Mr. Perciasepe. But our intention is to get it in here so that 

Mr. Gibbs. We will talk later about this. The rest of this Clean 
Water Act affects other than 404 permitting. 

Ms. Edwards. 

Ms. Edwards. Thank you very much, Mr. Chairman. 

And thank you very much to our witnesses today and especially 
for your honorable public service. I think there are many of us in 
the public who really appreciate both the work of the EPA and the 



24 


Army Corps in protecting our water and making sure that it is 
clean. So thank you. 

I just want to clarify. The notice of the proposed rule was issued 
on April 1st. My understanding is that, because you heard from ag- 
ricultural groups and other stakeholders that there wasn’t enough 
time to respond adequately to the rule, that that — the response 
time for comments has been extended to October 10th. Is that cor- 
rect? 

Ms. Darcy. Actually, it has been extended an additional 91 days 
till October 20th, because 90 days falls on a Sunday. 

Ms. Edwards. Thank you. 

So hearing from the stakeholders, you took that into consider- 
ation and you have extended the rule 

Ms. Darcy. Yes. 

Ms. Edwards [continuing]. The comment period? Thank you. 

And then — so is it a surprise to you that you have not yet heard 
formally from States whether they support or oppose the rule be- 
cause they haven’t — there hasn’t been a chance yet and that it is 
probably preliminary to qualify, quantify or to characterize the sup- 
porter opposition to the proposed rule at this stage? 

Ms. Darcy. I think that is correct. 

Ms. Edwards. Thank you. 

And then, Mr. Chairman, I have three letters to this committee 
urging us — urging the Congress to enable the EPA and the Army 
Corps to go through the process of the rulemaking rather than cre- 
ate legislation that is unnecessary to respond to what has been, 
you know, a very — you know, an environment in which people have 
been quite uncertain about what it is that their responsibilities are 
for permitting, and I would like to introduce those into the record. 

It is a letter from Trout Unlimited and 15 sportsmen and con- 
servation groups supporting the process and saying themselves 
that they probably plan to submit comments. 

Mr. Gibbs. So ordered. 

Ms. Edwards. Thank you. 

[The information follows:] 
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AMERICAN FLY FISHING TRADE ASSOCIATION • BACKCOUNTRY HUNTERS 
AND ANGLERS ■ B.A.S.S., LLC • BERKLEY CONSERVATION INSTITUTE • BULL 
MOOSE SPORTSMEN’S ALLIANCE ■ INTERNATIONAL FEDERATION OF FLY 
FISHERS • IZAAK WALTON LEAGUE OF AMERICA ■ NATIONAL WILDLIFE 
FEDERATION • NORTH AMERICAN GROUSE PARTNERSHIP • PHEASANTS 
FOREVER • QUAIL FOREVER • SNOOK AND GAMEFISH FOUNDATION • THE 
NATURE CONSERVANCY • THEODORE ROOSEVELT CONSERVATION 
PARTNERSHIP • TROUT UNLIMITED 


Juae3,2014 


The Honorable Mike Simpson, Chair 
Subcommittee on Energy and Water 
Development 

Committee on Appropriations 
Room H-305, The Capitol 
Washington, DC 20515 

The Honorable Ken Calvert, Chair 
Subcommittee on Interior, Environment, 
and Related Agencies 
Committee on Appropriations 
Room H-305, The Capitol 
Washington, DC 20515 


The Honorable Marcy Kaptur, Ranking Member 
Subcommittee on Energy and Water 
Development 

Committee on Appropriations 
Room H-305, The Capitol 
Washington, DC 20515 

The Honorable Jim Moran, Ranking Member 
Subcommittee on Interior, Environment, 
and Related Agencies 
Committee on Appropriations 
Room H-305, The Capitol 
Washington, DC 20515 


Dear Representatives: 

As sportsmen-conservation organizations representing millions of hunters and anglers 
nationwide, we ask you to oppose any legislation that would block the administration’s very 
deliberate and vital action to clarify and restore longstanding Clean Water Act protections for 
headwater streams and wetlands across the country. 

America’s 47 million sportsmen rely on clean water for access to quality days in the field 
hunting, angling, and enjoying other outdoor-based recreation. When wetlands are drained and 
filled and streams are polluted, we lose the ability to pursue our passions and pass them on to our 
children. Moreover, pollution and destruction of headwater streams and wetlands threaten 
America’s hunting and fishing economy — which accounts for over $200 billion in economic 
activity each year and 1.5 million jobs, suf^orting rural communities in particular. 

Since its enactment, the Clean Water Act has been highly successful at improving water quality 
and stemming the tide of wetlands loss. However, Clean Water Act safeguards for streams, lakes 
and wetlands have been eroding for over a decade because of a pair of Supreme Court decisions 
{Solid Waste Agency of Northern CookCty. v. Army Corps of Engineers (2001) ^CiRapanos v. 
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United States (2006)) that cast doubt on more than 30 years’ worth of Clean Water Act 
implementation. As a result of the decisions, 60 percent of stream miles in the United States, 
which provide drinking water for more than 117 million Americans, are at increased risk of 
pollution and destruction. Wetlands are at risk as well. In fact, the rate of wetlands loss increased 
by 140 percent during the 2004-2009 period - the years immediately following the Supreme 
Court decisions. This is the first documented acceleration of wetland loss since the Clean Water 
Act was enacted more than 40 years ago during the Nixon administration. 

There is widespread agreement that action is necessary to clear up the confusion caused by the 
SWANCC and Rapanos decisions. Stakeholders on all sides of the issue and the Supreme Court 
have called on the U.S. Army Corps of Engineers (Corps) and Environmental Protection Agency 
(EPA) to conduct a formal mlemaking to clearly define which waters the Act protects. 
Fortunately, the administration is doing just that. On March 25, 2014, the Corps and EPA jointly 
proposed a mle for public comment. 

Members of our organizations, who include farmers, ranchers, landowners as well as 
conservationists, seek pragmatic, common sense solutions to restore protections for the nation’s 
wetlands, streams, and other waters that existed prior to the SWANCC decision. We also 
recognize the need to maintain existing exemptions that have been in the Act since 1977, 
including those for standard agricultural and silvicultural practices. The current rulemaking is the 
best chance in a generation to restore protections for streams, wetlands and other waters critical 
to our sporting traditions and outdoor economy, give greater certainty to the regulated 
communities and shore up longstanding agricultural exemptions. 

We strongly oppose any legislation that would bar the administration from proceeding with the 
rulemaking, because it could prevent the public firom commenting on and improving the 
proposed rule and it would peipetuate existing confusion over one of our bedrock conservation 
statutes and the inefficient implementation thereof. After more than a decade of confusion, we 
are finally in an open, public process to restore critical Clean Water Act protections for waters 
important to sportsmen, and it needs your support. 

We know you understand the value of wetlands to waterfowl nesting, of headwater streams to 
trout and salmon spawning, of coastal estuaries to scores of food and gamefish, and of other 
waters to high-quality aquatic habitat critical to the success of hunters and anglers in the field. 
Therefore, we ask you once again to oppose any legislation that would scuttle the current Clean 
Water Act rulemaking. 

We look forward to working with you in the months ahead to safeguard our waters, habitat, and 
the hunting and angling traditions that are important to so many Americans. 


Sincerely, 


American Fly Fishing Trade Association 
Backcountry Hunters and Anglers 
B.A.S.S., LLC 


Berkley Conservation Institute 
Bull Moose Sportsmen's Alliance 
International Federation of Fly Fishers 
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Izaak Walton League of America 
National Wildlife Federation 
North American Grouse Partnership 
Pheasants Forever 
Quail Forever 


Snook and Gamefish Foundation 
The Nature Conservancy 
Theodore Roosevelt Conservation 
Partnership 
Trout Unlimited 


CC: The Honorable Harold Rogers, Chair, Committee on Appropriations 

The Honorable Nita Lowey, Ranking Member, Committee on Appropriations 

Members, Energy and Water Development Subcoimnittee 

Members, Interior, Enviromnent, and Related Agencies Subcommittee 
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The Clean Water Rule: Protecting America's Waters 


The U.S. Army Corps of Engineers and the Environmental Protection Agency have proposed a landmark rule 
clarifying longstanding Clean Water Act protections for many — but not all — streams, wetlands, and other 
waters critical to sportsmen and our hunting and fishing heritage. Many of these waters have been at increased 
risk of pollution and destruction for more than a decade — and it has taken its toll. For the first time since the 
1980s, annual wetland losses are on the increase: the rate of wetland loss in 2004-2009 increased by 140 per- 
cent over 1998-2004. 


This rule, which voices on all sides of the debate and the Supreme Court have called for, relies on the best sci- 
entific understanding of stream and wetland science to clarify the scope of the Clean Water Act, reinforce the 
Act’s legal and scientific foundation, provide greater long-term regulatory certainty for landowners and en- 
hance protection for America’s streams, wetlands, and other waters. 


What It Does 

The Rule Restores Clean Water Act Protections to Many Streams and Wetlands. 

The proposed rule ensures that the Clean Water Act once again safeguards many streams, lakes, and wetlands that have 
been at increased risk of pollution and destruction following Supreme Court decisions in 200 1 and 2006. Extensive peer- 
reviewed scientific evidence shows that the waters covered by this rule have a significant impact on the quality of down- 
stream waters and, therefore, deserve Clean Water Act protection. In addition to providing valuable fish and wildlife 
habitat, these waters are an effective buffer against floods, and filter pollutants out of water that otherwise would have to 
be treated at great expense to cities and towns. 

The rule definitively restores Clean Water Act protection to two ma- 
jor categories of waters: 

1. Tributaries to waters already covered by the Clean Water 
Act - For example, intermittent headwater streams that have a 
defined bed and bank and flow to a w'ater already covered by the 
eWA; and 

2. Wetlands, lakes, and other waters located adjacent to or 
within the floodplain of these tributaries. 


The Rule Gives Greater Certainty to Regulators and the Regulated Community. 

Since the first Supreme Court decision confused Clean Water Act jurisdiction in 2001, farmers, land owners and busi- 
nesses have been unsure whether to seek Clean Water Act permits for their activities that affect water; sportsmen have 
been stymied in their efforts to protect water resources; and federal and state water quality personnel have struggled to 
consistently apply the law. After more than a decade, this rule finally provides clear and predictable protections for many 
streams, wetlands, and other waters, giving greater certainty to the regulated community and better guidance to federal 
and state regulators, which will streamline the permitting process. 
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What It Does Not Do 

While the 2001 Supreme Court decision confused Clean Water Act jurisdiction, it did signal an upper bound 
by rejecting one of the grounds for finding jurisdiction. Therefore, the proposed rule does not - and cannot - 
restore protections to all the wetlands and other waters that were protected for almost 30 years prior to 200 i . 

Additionally, the rule specifically lists which waters do not receive Clean Water Act protections. It preserves 
the existing exemptions for fanning, forestry, mining and other land use activities, such as the exemption in 
the existing regulation for many wetlands converted to cropland prior to 1985, as well as exemptions written 
into the Clean Water Act itself that cannot be changed by administrative action. The rule also - for the first 
time - explicitly excludes many upland water features important for farming and forestry. 



The rule allows that Clean Water Act protections may apply to wetlands and small lakes located beyond river 
floodplains, but only in limited circumstances. Federal regulators must still decide on a more localized basis 
whether these waters, which include millions of acres of wetlands that provide fish and wildlife habitat, im- 
portant flood storage, and water filtration, deserve Clean Water Act protection. 



For more information, please contact: 

Mike Leahy, Izaak Walton League of America, 301-548-0150, mleahy@iwla.org 

Jan Goldman-Carter, National W'ildlife Federation, 202-797-6894, goldmancarterj@mvf.org 

Jimmy Hague, Theodore Roosevelt Conservation Partnership, 202 -639-8727, 

Steve Moyer, Trout Unlimited, 703-284-9406, smoyer@tu.org 
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Ms. Edwards. I have a question, Mr. Perciasepe. 

Can you describe the exemptions that exist in the act and in your 
proposed rule for discharges associated with agricultural activities. 

And in the event that certain agricultural activities don’t qualify 
for an exemption, am I correct that the Army Corps has a fast- 
track nationwide permit that authorizes an assortment of dis- 
charges associated with agricultural activities that cause the loss 
of less than half an acre of water bodies? 

Ms. Darcy. Yes. That is our nationwide permit program, and 
that is correct. 

Mr. Perciasepe. Yeah. And I — just as a general matter, the nor- 
mal agricultural activities of — I mean, essentially, for me, I could 
say, if you can — if you are on a piece of land and you can plow it, 
plant it and harvest it, you — under — now you can do it under this 
rule. There is nothing in here that is going to change that. 

Ms. Edwards. Thank you very much. 

We recently enacted — in fact, the President just signed yesterday 
our Water Resources Reform and Development Act, and we in- 
cluded for the first time provisions that I have been quite a cham- 
pion of, using innovative green and low-impact technologies. 

We may hear testimony later that suggests that somehow those 
green infrastructure activities would then fall under the purview of 
this rule. 

Do you have a sense of that? 

Mr. Perciasepe. We don’t believe that that will happen and it 
is not our intent. And, of course, we are going to be interested in 
comment on that. 

But most green infrastructure that I am familiar with in an 
urban setting is going to be built in a place that is normally dry 
and you are moving drainage to it. 

There are going to — there may be instances where somebody 
wants to utilize an existing stream or a lake as part of that, and 
then we would have to look to see whether that is part of the waste 
treatment exemption or whether or not there would be some — but, 
again, you don’t have to worry about this unless you are dis- 
charging fill or pollution into that water. 

If you are not discharging pollution into the water, you are — ^you 
know, you are not going — or fill, you are not going to have to get 
a permit or be under this jurisdiction. 

So we would think and it would — certainly is our intent that 
drainage in an urban area for — and how it is altered to have green 
infrastructure and low-impact development would not become juris- 
dictional and would not be jurisdictional, just as we were talking 
about ditches earlier. So 

Ms. Edwards. And so, obviously, those kinds of activities are ac- 
tually designed to filter the water, not to contribute to the pollu- 
tion. 

Mr. Perciasepe. We absolutely want to encourage conversation 
work on agriculture land and we want to encourage low-impact de- 
velopment in urbanized areas, including green infrastructure. Ab- 
solutely want to do that. 

Ms. Edwards. Thank you. 

And then, lastly, I understand the rule, if it is finalized, would 
protect roughly 3 percent more waters than are protected today. 
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but almost 5 percent fewer waters than were protected prior to the 
Supreme Court’s 2001 decision. 

Is that correct? And does that sound like an unprecedented rad- 
ical expansion to you? 

Ms. Darcy. Those numbers are correct. And, in my view, it is not 
a radical expansion. 

Ms. Edwards. Thank you. 

Mr. Gibbs. Mr. Denham. 

Mr. Denham. Thank you. 

Like the gentleman from Minnesota, I am also a farmer, but, un- 
like him, I cannot hope and wait to see what you guys are going 
to come up with. I can’t take hope to the bank. And so I am very 
concerned about this. 

It affects the livelihood of our community, of our State, the larg- 
est ag State in the Nation that is feeling some of this pain already 
due to Army Corps and some of the challenges they have already 
put on some of the fallowed fields that are now having some water 
on those fields. 

And I am concerned that this year, because of Government, when 
water gets shut off to the Central Valley, 1 million acres of farm- 
land could he lost. 

Now, it might rain next year and we may have with — the 
fallowed fields may have some puddles that — or ponds that — or 
even some streams that end up going through 1 million acres of 
lost productivity, of lost jobs. So, yeah, I have got a lot of questions 
about this. 

Let me start with you, Ms. Darcy. Because of the ambiguity of 
this rule, do you think it is going to encourage third-party law- 
suits? 

Ms. Darcy. I actually think that this proposed rule will bring ad- 
ditional clarity to the jurisdictional determinations that are nec- 
essary under the Clean Water Act. So I think, with additional clar- 
ity, there will be fewer lawsuits. 

Mr. Denham. So you think that this new rulemaking will create 
less lawsuits? 

Ms. Darcy. I do. 

Mr. Denham. And greater clarity? 

Ms. Darcy. I do. 

Mr. Denham. Now, the permits that are going to be required — 
how long do you think it will take to issue a permit? 

Ms. Darcy. Congressman, it depends on what the permit’s being 
asked for, that determines how much information we need upfront 
for that particular permit. It does vary. It varies from region to re- 
gion. 

We have individual permits. We have nationwide permits. Na- 
tionwide permits usually go more quickly than individual permits 
because individual permits usually require more data and more in- 
formation. 

Mr. Denham. If it is an area of farmland that has been histori- 
cally farmed, but may have sat fallow for a year or two and now 
is required to do a permit, how long do you think it would take to 
do a permit? 
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Ms. Darcy. Congressman, what you have described would be 
prior converted cropland. That is exempt from the Clean Water 
Act. 

Mr. Denham. Well, I will circle back around to you, because I 
have got a number of constituents that have these very same con- 
cerns today that are unable to farm, that are losing a season of 
planting, that can’t go back through and farm that property and, 
again, seeing that job loss in our community. 

Let me ask you about the Clean Water Act. In 1974, when this 
was originally done, it was then navigable waters with ebbs and 
flows — ebbs and flows of the tide. Now we are seeing ebbs and 
flows on our riverbanks because of discharges from Government 
forcing discharges. 

What we see in the Central Valley are these pulse flows. These 
pulse flows not only go down the river, but they overflow into the 
farmland that is adjacent to it. 

Sometimes it goes into the crops, sometimes forming a pond or 
a puddle or a mudhole that now could be under this very same 
thing. 

So my question is both on navigable waters as well as intrastate 
waters where now EPA and the Corps would have jurisdiction over. 

Ms. Darcy. Under current law, we have jurisdiction over navi- 
gable waters. 

Mr. Denham. Intrastate waters? 

Ms. Darcy. Yes. 

Mr. Denham. What about groundwater? 

Ms. Darcy. No. 

Mr. Denham. Mr. Perciasepe, you talked about pollution. 

Is fertilizer a pollution? 

Mr. Perciasepe. Properly applied, no. 

Mr. Denham. Properly — what about pesticides? 

Mr. Perciasepe. Pesticides require — have to be applied according 
to label, and they would fall under a general permit if they apply 
it on water. 

Mr. Denham. So, again 

Mr. Perciasepe. But not in — not when a field is flooded, if I can 
think where you are going. That would not be 

Mr. Denham. That is exactly where I am going. That is the con- 
cern that a number of our farmers have. 

Mr. Perciasepe. It would not change — that would not change be- 
cause a flooded field during — is not — is not jurisdictional. 

Mr. Denham. Yeah. But if you fallow a field and you are unable 
to plant for a year or 2 years or 4 years and a pond or a small — 
something that is already covered under your own definition now 
gets pesticides or herbicides or fertilizer in it, that would be a pol- 
lutant; would it not? 

Mr. Perciasepe. Boy. The general permit for pesticide applica- 
tion under the Clean Water Act requires the avoidance of spraying 
directly on waters. If there is a crop and you spray on the crop, it 
does not need a permit — or it does not fall under that. 

Mr. Denham. So it would fall under that if you were spraying 
your crop and it went into that water — even though it is not into 
a river or a stream, but it was considered an adjacent water on a 
farmer’s field? 
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Mr. Perciasepe. Water on a farmer’s field is not jurisdictional. 

Mr. Denham. Not if it is flooding. 

But if it is accumulated water, it is under this definition; would 
it not? 

Mr. Perciasepe. I don’t think so. 

Mr. Denham. Well, then, why couldn’t you answer Mr. Young’s 
question about a pond? I mean, we are talking about farmland 
here. 

Mr. Perciasepe. I would have answered Mr. Young’s question, 
but I didn’t get a moment. That is all. I don’t mean any — anything 
by that. He could drain his pond if he wants to. It doesn’t require 
a permit from — under the Clean Water Act. 

Mr. Denham. Thank you, Mr. Chairman. I have got a number of 
other questions, but I will wait for the next round. 

Mr. Gibbs. Ms. Napolitano. 

Ms. Napolitano. Thank you, Mr. Chairman. 

And I am glad that we have such great agencies that help our 
communities, especially in California, where we really need you. 

Deputy Administrator Perciasepe, it was indicated that the pro- 
posed ruling does not impact ephemeral waters that may exist only 
when the rainstorms occur, especially like in southern California. 

But the concern specifically is, if the water that may fall as rain 
is temporarily captured in groundwater retention areas, would that 
water be classified as jurisdictional? 

And this is really an important issue because of the drought and 
the fact that we are trying every methodology to capture more 
water and infuse it back into the aquifer. 

Mr. Perciasepe. First of all, we explicitly make sure to mention 
that groundwater is not included here. So — but, second, there is no 
change from the existing law. So if it goes back 

Ms. Napolitano. Well, that is for groundwater. I am talking 
about captured water for replenishment. 

Mr. Perciasepe. Right. 

So if this activity is currently going on, whichever way it is, we 
are not changing any existing jurisdiction in that regard. So we 
want to encourage, you know, good capture and recharge. 

Ms. Napolitano. Well, there is so little rainfall in California, the 
episodes may be very few and far between. 

Mr. Perciasepe. Yes. I think both of us are pretty familiar with 
the 

Ms. Napolitano. Thank you. 

And, also, does the wastewater exemption clearly include water 
recycling projects? Is there or should there be a clear exemption 
granted for water recycling projects, especially in the Western 
States where the drought is so critical? 

Mr. Perciasepe. So we don’t think water recycling projects that 
are existing today are covered, and we are not trying to change 
that. 

But — so if it is not regulated today, it won’t be regulated under 
this rule. But if your folks have comments on this so that we can 
be clear about that, we would work on that. 

Ms. Napolitano. Well, we certainly do hope that we would be 
able to clarify that, because this is one of those issues that is not 
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going to be ignored in southern California or in California or the 
Western States. 

The other area that I have a concern about is the stormwater 
discharge regulations that are going to be imposed on communities 
by EPA. 

Mr. Perciasepe. Stormwater? 

Ms. Napolitano. Yes. The discharge going into the stormwater 
and catch basins going down to the ocean. 

Mr. Perciasepe. So under another part of the Clean Water Act, 
areas that have stormwater runoff are required to get a permit 
and — under the — under section 302 of the Clean Water Act. 

And most of them have those permits that require either green 
infrastructure or some other maintenance activities to make sure 
that pollutants are minimized, but there is no change to that in 
this rule. 

Ms. Napolitano. OK. Well, I may want to clarify that later, if 
I may 

Mr. Perciasepe. OK. 

Ms. Napolitano [continuing]. Because there is an issue that 
some of the cities have raised concern — it is an unfunded mandate 
for them to be able to ensure that nothing — no contaminants go 
into the drain systems for stormwater release. 

Mr. Perciasepe. OK. We are — I am happy to follow up with you 
on that, but we are not trying to change the stormwater rules in 
this regulation. But if there are issues with stormwater, I would — 
I would 

Ms. Napolitano. If you wouldn’t mind, yes. 

And I certainly want to thank Ms. Darcy. Your folks are tremen- 
dous in my area. They work with all my agencies, and we have 
been able to clarify and work forward on many of the issues that 
have — issues in my area. 

Thank you, Mr. Chair. I yield back. 

Mr. Gibbs. Just some housekeeping. 

I ask unanimous consent that Mr. Duncan from Tennessee, who 
is not on this subcommittee, be included at today’s hearing. 

Without any objection, so ordered. 

Mr. Mullin. 

Mr. Mullin. Thank you, Mr. Chairman. 

And thank you both for being here. I know we have met actually 
on separate occasions, not always on the best terms, but we are all 
fighting for the same thing, hopefully, this country and the right 
to still be entrepreneurs. 

I think what the biggest fight is here, though, is that we see, as 
business owners, as farmers — as I sit in front of you, I am farming 
the same land that now is the fourth generation. And it seems like 
every time we turn the corner what we are doing is we are asking 
more and more permission to just simply do the same job that we 
have always done. 

I think you are going to find it very hard to find somebody that 
has got more interest in their water than the person that is on that 
land since before statehood, but the way the definition is written 
with navigable waters, I am finding it very hard to understand, 
ma’am — and maybe you can clear it up for me — how a stream gets 
into that. 
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I may be just a simpleminded individual from Oklahoma that 
has been blessed enough to be able to be a congressman. Navigable 
waters would be at least something you could put a canoe on. 

Ms. Darcy. Congressman, navigable waters, since the inception 
of the Clean Water Act, had a great deal of attention and litigation 
as well as court decisions. 

Mr. Mullin. I am well aware of those. But I am just trying to 
figure out why you guys feel like you have to come out with clari- 
fication when it is pretty clear itself and what we are doing is we 
are going farther up the streams and making a definition even 
more confusing and we are taking rights away from the States. 

Sir, you had made a comment that you said the State water 
boards, you felt like, was on board with you, if I understood that. 
Because the question that the chairman and Congressman Young 
had asked you was what States support you, and you made a state- 
ment that the water boards of the States support you. 

Mr. Perciasepe. I said that the — some of the organizations that 
represent States, their water — water associations have supported 
doing a rule. 

Mr. Mullin. Who? 

Mr. Perciasepe. We don’t have 

Mr. Mullin. Because I have got our — the gentleman from Okla- 
homa that is going to be testifying on the second panel, and no one 
contacted them. 

So who is it that you said is supportive of you? 

Because if we are — if we are going to try really taking in the wa- 
ters and having the best interests of the landowners, the people 
who pay the tax to own that land, the people who live in that 
State, wouldn’t you think you would take the time to comment be- 
fore you made this, not requiring them to come out afterwards and 
make comments? 

I find it almost laughable when you guys are going to have these 
comments out, which really isn’t going to have that much impact. 
You might add a thing or two, but the rule is already out. 

You have already made your mind up what you are going to do; 
otherwise, you would have consulted them beforehand. Is that not 
correct? 

Mr. Perciasepe. We did talk to States. I can’t say we 

Mr. Mullin. Who? 

Mr. Perciasepe [continuing]. Talked to every State. 

Well, here is a list of State associations who have asked us to do 
a rulemaking. They don’t necessarily support this rulemaking yet 
because we don’t know what their position is yet and we are going 
to work with them before we finalize. 

Mr. Mullin. Then, you should have had that before you went out 
with it. That is what I am trying to understand. 

Now, let’s go back to the farming just for a second. The way I 
read this is you guys are going to except existing permits. It is not 
going to change existing permits. Is that not correct, ma’am? 

Ms. Darcy. That is correct. 

Mr. Mullin. OK. So, now, what about that existing permit? 
What happens — does it stay with the land or does it stay with the 
holder of the permit? 
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Say my — say my father — which I am not hoping he does, by any 
chance — but say my father owned the permit and he passed away 
and it had be transferred to myself. Is that considered an existing 
permit still yet? 

Ms. Darcy. If it is applied to the land that it was permitted on. 
But if you are talking about 

Mr. Mullin. But the land has essentially changed hands; so, the 
permit will change hands, too. 

Ms. Darcy. I believe it goes with the land. 

Mr. Mullin. You believe? Because it doesn’t read that way. 

Ms. Darcy. Well, then, that clearly 

Mr. Mullin. It doesn’t read that way at all, and there needs to 
be clarification on that. Because I can tell you I have read it and 
the way I read it is that every time we lose a generation and a 
farm changes hands — which you know farms are generational — we 
are going to lose farms as they happen — as this happens. 

Ms. Darcy. Congressman, most agricultural practices are exempt 
from the Clean Water Act. 

Mr. Mullin. Most. Ma’am, there are still permits because you 
had enough worry about it that you put in it that — existing per- 
mits, existing permits. You — the — it specifically says existing per- 
mits. 

So we keep using this, that most are exempt. Actually, what was 
first said was — sir, you said that all ag is exempt. Now we are to 
most. 

Mr. Perciasepe. All normal agricultural activities. 

Mr. Mullin. Normal. What is considered normal? 

Mr. Perciasepe. Sir, the plowing 

Mr. Mullin. Because what I do is plowing. 

Mr. Perciasepe [continuing]. Is considered normal. 

Mr. Mullin. You guys already came into my land and said we 
couldn’t spread chicken litter anymore. That was on my property. 

You guys came in on my property and said we couldn’t spread 
chicken litter anymore, effectively killing the chicken industry 
around for the small business owners. So I don’t want to hear that 
anymore about normal. 

Normal is what? How many farms have you been on? How many 
times have either one of you guys worked on a farm? 

Mr. Perciasepe. I went to an ag college, sir. 

Mr. Mullin. What is normal in Washington, DC, sir? There isn’t 
one thing in Washington, DC, that is normal, not one. 

Mr. Perciasepe. Well, I am not talking about 

Mr. Mullin. So I don’t want to hear the normal. What I want 
to know is how are we going to protect generational farms. 

Ms. Darcy. Congressman, if there is ambiguity in the proposed 
rule about existing permits and how they will be transferred be- 
tween either the current permit holder or the future of that land, 
I think that is something we need to clarify. 

Mr. Mullin. Yes, we do. Please, if you could, get with me on 
some clarification language on that. Thank you. 

Mr. Gibbs. Mr. Garamendi. 

Mr. Garamendi. It is interesting that we ended with chicken ma- 
nure. 
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Mr. Perciasepe and Assistant Secretary Darcy, I personally 
thank you for your efforts to clarify a longstanding controversial 
issue that has been with this country for well over 40 years now, 
and that is the application of the Clean Water Act. 

You have had a very, very difficult task. Because of the Supreme 
Court interpretations of the law, you have been left with the neces- 
sity to provide clarification. 

And it is my understanding that this effort, this proposed, pro- 
posed, rule, is a result of the necessity to clarify the application of 
the Clean Water Act. 

If I am correct, would — am I correct? And could you briefly de- 
scribe — very briefly describe how it is that we came to this pro- 
posed rule and its purpose. 

Ms. Darcy. Congressman, the purpose of the proposed rule is to 
clarify the ambiguities, many of which resulted from the Supreme 
Court decisions and the Supreme Court directing us to develop a 
rulemaking for this purpose. 

We coordinated between the agencies, EPA and the Corps of En- 
gineers, to develop what we think is a proposal that will do just 
that, to give people clarity, hopefully, more efficiency in this per- 
mitting program, and the ability for people to know what is juris- 
dictional and what is not. 

Mr. Garamendi. So the purpose and the goal is to provide clar- 
ity? 

Ms. Darcy. Yes, sir. 

Mr. Garamendi. Apparently, that has not yet been achieved, at 
least among the members of this committee and a good portion of 
the public. 

How are you working now, beyond explaining to this committee, 
the process of achieving clarity? We are in the midst of a rule- 
making. Can you describe to all of us what you would expect the 
public to do if they believe there is uncertainty in your regulation. 

Ms. Darcy. Through the public comment period, which now goes 
until October 20th, we would anticipate that concerned citizens 
who have comments on this rule, whether it is not clear enough or 
the definitions aren’t what they believe to be representative of how 
we should be regulating waters in the United States, we anticipate 
that to come through the public comment process via the Web site 
set up for public comment. 

We also are having webinars and conference calls with interested 
stakeholders and groups around the country to get their input and 
get their comments that way as well. 

Mr. Garamendi. Mr. Perciasepe? 

Mr. Perciasepe. Well, we are also doing more — we are also doing 
additional specific outreach. And I think one of the things we are 
developing now with the extended time period is additional, more 
focused outreach as well. 

We have met with a lot of people. We have a round table with 
Small Business — with the Small Business Administration coming 
up on June 24th. 

We are going to have a specific project — process with our co-regu- 
lators at the States in terms of the implementation of the Clean 
Water Act. 
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Because once you decide where it is jurisdictional, all the imple- 
mentation — a lot of the implementation takes place at the State 
level as well. 

So we expect to have quite a bit of additional outreach through 
the summer. 

Mr. Garamendi. OK. Does your Web site provide specific oppor- 
tunities for various locations in the country for people that are con- 
cerned about the lack of clarity in the rule to make comments? 

Ms. Darcy. Yes. 

Mr. Garamendi. OK. Can you provide to the committee those 
specific sites and locations? 

Ms. Darcy. Yes, we can. 

Mr. Garamendi. And efforts that you are making to reach out to 
agriculture, chicken growers or whomever, as well as — I don’t 
know — wastewater and drainage systems across this — across the 
Nation. 

Finally, I just — it is important that we understand that we are 
in a rulemaking process. You have proposed a rule. Is it the final 
rule? 

Ms. Darcy. No, sir. 

Mr. Garamendi. OK. You — are you committed to listen carefully 
to the objections, some of which you have heard here today, others 
of which I suspect you will hear in your process, to take them into 
account and to modify, where appropriate, the ambiguities and to 
clarify? Is that your commitment, to do that? 

Ms. Darcy. Yes. 

Mr. Garamendi. Mr. Perciasepe? 

Mr. Perciasepe. Yes, sir. 

Mr. Garamendi. OK. And you are representing both the Corps 
of Engineers and the EPA. Is that correct? 

Ms. Darcy. Yes. 

Mr. Perciasepe. I am EPA. She is the Corps. 

Mr. Garamendi. I got it. 

Now, it is important for all of us to realize where we are in this 
process. You know, I have got a lot of folks in my district. 

I have a large agricultural district. I have got plenty of water, 
like 200 miles of the Sacramento River Valley, including the river, 
and a lot of questions. 

When my constituents come to you with — asking for clarification, 
will you listen to them and will you take that under advice and, 
if appropriate, make modifications? 

Ms. Darcy. Yes, sir. 

Mr. Garamendi. Now, finally, clarification is one thing. There is 
the law and there are certain thresholds that you will have to fol- 
low, I suspect. 

That then becomes a court question, is that correct, a question 
for the court to answer? 

Ms. Darcy. As to whether the rule complies with the underlying 
law? Yes, ultimately. 

Mr. Gibbs. Your time’s up. 

Mr. Garamendi. Mr. Chairman, thank you very much. 

Mr. Gibbs. Mr. Meadows. 

Mr. Meadows. Thank you, Mr. Chairman. 

Thank you both. 



39 


I do want, Ms. Darcy, to give you a chance to respond in terms 
of those permits that supposedly transfer. I assume you have coun- 
sel here. I would give you a chance to revise your statement be- 
cause I can tell you, from real experience, I don’t think that your 
testimony was accurate. 

If you have got counsel in terms of if there is a transfer of lands, 
transfer of permit, you know, perhaps you want to do that. 

Is that your counsel leaving? 

Ms. Darcy. No. 

Mr. Meadows. OK. All right. Well, you can get back to the com- 
mittee. 

Ms. Darcy. OK. 

Mr. Meadows. I have got limited time. But it is not accurate, 
and I would just encourage you to get together and perhaps change 
that. But let me go on. 

Ms. Darcy. As I responded to Congressman Mullin, that if it is 
not clear, we need to make it clear. And maybe I need to be clear. 

Mr. Meadows. Well, it is clear that it doesn’t transfer. And so — 
and your counsel’s nodding his head “yes.” So I would just encour- 
age you to revise your statement. 

The other part of that is we are implementing these rules for the 
health and safety of the American people. Is that correct? 

Ms. Darcy. Yes. 

Mr. Meadows. OK. So, Mr. Perciasepe, do you have adequate 
funding to make sure that the current rules and regulations that 
we have are implemented and carried out to provide for that health 
and safety, current funding? Yes or no? Do you have adequate 
funding? 

Mr. Perciasepe. Yes. 

Mr. Meadows. For the current regulations? 

Mr. Perciasepe. The current — the one on the books? 

Mr. Meadows. Everything that is on the books, without a 
change. 

Mr. Perciasepe. Yes. 

Mr. Meadows. So everybody should be safe today? 

Mr. Perciasepe. I am not exactly sure what — I mean, we imple- 
ment a lot of different laws that Congress has passed, but 

Mr. Meadows. OK. Well, let me go on further, then. 

With this rule, any rule that an agency makes is really for the 
sole purpose of carrying out the intent of Congress’ law. Would you 
both agree to that? 

Ms. Darcy. Yes. 

Mr. Meadows. OK. 

Mr. Perciasepe. Yes. 

Mr. Meadows. So since the administration came up with this, at 
what point did someone in the administration realize that the in- 
tent of Congress under a previous law was not being carried out? 

Who made that decision, that the original intent of Congress 
when they passed the Clean Water Act is not being carried out? 
Who made that decision? 

Ms. Darcy. Well, the purpose for doing this rule is to provide 
clarity on what we think, as a result of the Court decisions, we 
needed to do. 
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Mr. Meadows. OK. So it is your agencies that decides the intent 
of what Congress originally passed as law? 

Mr. Perciasepe. Well, let me just 

Mr. Meadows. Because I am a — I am part of a body of 435 peo- 
ple, and every day I am confused as to the intent of this body. 

So it is amazing how somebody at your agency could figure out 
what the original intent of those who passed the law would be. 

Mr. Perciasepe. I think what is — what we were responding to is 
decisions that were made in the past that went to the Supreme 
Court. 

And the Supreme Court has a number of different positions or 
opinions that they have issued, and what we have done, looking at 
those opinions of the Supreme Court which have come out in the 
last decade, that the existing regulations that we had on the books 
from the 1970s need to be modified. 

Mr. Meadows. All right. So you are ignoring Justice Alito’s con- 
curring opinion, then, because he said that, really. Congress needs 
to clarify what the waters would be. And so you are taking Justice 
Kennedy’s sole opinion and ignoring the other four justices? 

Mr. Perciasepe. Well, I 

Mr. Meadows. So who is 

Mr. Perciasepe. I believe — I believe the chief justice has opined 
on the fact that the — that the executive branch should do some- 
thing about this. 

Mr. Meadows. And that Congress needs to weigh in as well. 

Mr. Perciasepe. No. I think Justice Roberts said the — that the 
executive branch 

Mr. Meadows. So you are taking 

Mr. Perciasepe [continuing]. Has had an opportunity to do that. 

Mr. Meadows. So you are taking Justice Kennedy’s and Roberts’ 
opinion? 

Mr. Perciasepe. Well 

Mr. Meadows. OK. I think my point is made. 

And, really, the whole point is that Congress should be the one 
that is fixing that, not administrative law, because I am very con- 
cerned that you continue to make rule after rule after rule and ar- 
bitrarily decide what is good for the American people when there 
are 435 in this body — elected officials — to make that decision. 
Would you not agree? 

Mr. Perciasepe. I don’t agree that it is arbitrary, because I think 
we interpreted the law that Congress passed in 1972. We put out 
those rules back in the 1970s. 

Those are the rules that the Congress — the Supreme Court never 
said they were unconstitutional or the law that the Congress 
passed was unconstitutional. They just said 

Mr. Meadows. So you just passed 

Mr. Perciasepe [continuing]. The executive branch 

Mr. Meadows [continuing]. Unclear rules and we are just clari- 
fying it, is what you are saying. 

Mr. Perciasepe. Well, people brought a case and it went to the 
Supreme Court. The Supreme Court said we should modify. 

Mr. Meadows. Let me close because I am out of time. 
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A little over 30 days ago I brought up with you, Mr. Perciasepe, 
an issue with contamination in my district. I have yet to hear from 
you. Have you checked into all of that? 

We have gotten no response from you. And if you are really con- 
cerned about the health and well-being of the American people, I 
would have thought that a followup phone call with egregious vio- 
lations within the EPA would have been appropriate. Wouldn’t 
you? 

Mr. Perciasepe. Yes, sir. 

Mr. Meadows. OK. When can we expect a response from you and 
get that cleaned up? 

Mr. Perciasepe. You will get a — you will get something from me 
before the end of the week. 

Mr. Meadows. Thank you, sir. 

I will yield back. 

Mr. Gibbs. Mr. Jolly. 

Mr. Jolly. Thank you. 

Assistant Secretary Darcy, you mentioned that this was the ad- 
ministration’s proposal. Is that correct? 

Ms. Darcy. Yes. 

Mr. Jolly. Who else within the administration has had input on 
this? 

Ms. Darcy. Well, it was developed with EPA and the Army 
Corps of Engineers. 

Mr. Jolly. I understand that. 

But you — you deferred, then, to call it the administration’s pro- 
posal. 

Has somebody from the Domestic Policy Council been involved in 
the creation of this proposed rule? 

Ms. Darcy. No. But the Office of Management and Budget has 
reviewed the proposed rule. 

Mr. Jolly. From a policy perspective, has anybody from the 
White House been involved in this proposed rule? 

To refer to it as the administration’s proposal is an interesting 
choice of words. It is as though you deferred some of the responsi- 
bility of this to the administration collectively as opposed to just 
the EPA or the Corps. 

Ms. Darcy. We are part of the administration. So as I have stat- 
ed, this has been also reviewed by the Office of Management and 
Budget, which is an arm of the President and an arm of the admin- 
istration. 

Mr. Jolly. To the extent of your knowledge, was the Domestic 
Policy Council involved at all in the proposed rule? Yes or no? 

Ms. Darcy. I don’t believe so. 

Mr. Jolly. OK. Is that your understanding as well, Mr. Deputy 
Administrator? 

Mr. Perciasepe. I can’t know specifically. But when we do a 
rulemaking jointly or individually as agencies, it goes through an 
interagency review under an Executive order that has been in ex- 
istence since many, many administrations ago. 

And in that interagency review run by the Office of Management 
and Budget, all the agencies get a chance to participate and com- 
ment on proposals before they go out as a proposal. 
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So I don’t have the details on everybody who may have re- 
sponded or put input into that, but it — opportunity was availed to 
every agency. 

And we actually did some work with the Department of Agri- 
culture to try to clarify conservation practices that would be not — 
be clear that they are not falling — they would not be affected by 
this rule. 

Mr. Jolly. So in drafting the proposed rule, was there any con- 
tribution of language from the White House? 

Mr. Perciasepe. I don’t have any specific information. I am 
put — ^you know, interagency includes the Department of Energy, 
everyone else. 

Mr. Jolly. OK. So you also mentioned that this is a result of 
some confusion from the Supreme Court decision. Is that correct? 

Ms. Darcy. Yes. 

Mr. Jolly. OK. You seem to rely on Justice Kennedy’s significant 
nexus definition, though, as having provided some clarity. 

Why the need to expand on his definition? Why not just take it 
as written, if you are relying on that? 

Mr. Perciasepe. Well, I think in our definition we did include 
significant language from Justice Kennedy, but we also recognized 
that some — we wanted to make it clear that some — in addition to 
that, we wanted to make it clear that some activities and waters 
were not going to be included. 

We talked about the ditch already. So we wanted to clarify that 
in the rulemaking, that, you know, dry — ditches that are in these — 
roadside ditches types of ditches would not be included 

Mr. Jolly. OK. 

Mr. Perciasepe [continuing]. As an example, or groundwater or 
any number of other things. So were not specified in his definition. 

Mr. Jolly. The curiosity is because. Assistant Secretary Darcy, 
in your written testimony today, you refer to the confusion created 
by regional application. 

And I find your written testimony interesting because it is as 
though the Corps embraced regional decisions as being closest to 
the community, best understanding the issues of the community 
following SWANCC and Rapanos, and, yet, now either the Corps, 
the EPA or the administration broadly is stepping away from that 
regional application, because in your written testimony it is now 
suggesting that what was the answer, to use regional application, 
actually created confusion, and that is now why you are issuing 
this. 

Ms. Darcy. Well, there will be regional distinctions between 
other waters, but in order to have more clarity overall, I think that 
the clarity that this rule will provide will give direction to each of 
our regions as well as our divisions and our districts about how to 
apply this overall. 

Mr. Jolly. OK. And the last question. 

Part of the efficiency it says that you will be creating is by reduc- 
ing documentation. Can you explain that. 

I think that is the heart of the concern of a lot of people who 
have concerns within their district, that now this will be a less-doc- 
umented, less-justified, less-explained decisionmaking authority 
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coming from Washington and, in fact, the regional office will now 
have less ability to address specific regional concerns. 

Ms. Darcy. An example of less documentation would be in the 
instance of the definition of tributaries, that people will now know 
that a tributary is a jurisdictional water of the United States. 

Previous to this rule, there were instances where we would have 
to go out on the ground to make a determination as to whether a 
tributary was actually a navigable water. 

So, in this instance now, we have defined tributary so an appli- 
cant or the Corps will not have to go out and look and say, “OK. 
Yes. It is a tributary.” 

So that is one piece of the documentation that will be alleviated 
by this rule. 

Mr. Jolly. And you are confident that streamlining is a better 
system? 

Ms. Darcy. I do. I do. 

Mr. Jolly. All right. Thank you very much. I appreciate it. 

Mr. Gibbs. Mr. Rice. 

Mr. Rice. I want to thank you all for being here today. 

I have certainly learned a lot. I think the problem here is just 
the expansion of the — of the bureaucratic authority here and the 
stifling effect it has on our economy and our freedom. 

And I wasn’t here in 1972, but I sure think we are regulating 
as waters of the United States things that would not have been 
considered in 1972. 

And everybody’s very fearful that this new rule is an attempt at 
further expansion, and particularly with the administration’s ex- 
pansion of environmental protection in other areas currently. 

I look at this list of — I take it the purpose of this rule is to more 
clearly define what the waters of the United States are. Correct? 

And then I am looking at the proposed definition here, and there 
are six defined categories. And then, on the seventh, it says, “On 
a case-by-case basis, other waters, including wetlands, provided 
that those waters have a significant nexus to a water defined in 
paragraphs 1 through 3 of this section.” 

And then, as you said earlier, the word “significant” is defined. 
And it says, “The term” — you know, that is where the — that is 
where the play comes in here, what does “significant” mean. 

“The term ‘significant nexus’ means that a water, including wet- 
lands either on or in combination with other similarly situated wa- 
ters in the region, significantly affects the chemical, physical or bio- 
logical integrity of the water.” Is that correct? 

Ms. Darcy. Yes. 

Mr. Rice. All right. So you are defining “significant” as whatever 
is significant. Right? You are saying that it has to have a signifi- 
cant connection. It has to have a significant effect. 

Ms. Darcy. Yes. 

Mr. Rice. Well, how does that clarify the rule, I mean, at all? 
Who determines — who determines what significant effect of chem- 
ical, physical or biological integrity? Who makes that determina- 
tion? 

Ms. Darcy. That would be a determination that would be made 
by a regulator on the ground. 

Mr. Rice. So either the EPA or the Army Corps. Right? 
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Ms. Darcy. Or the Army Corps. 

Mr. Rice. So what you are saying, then, is that a Federal — feder- 
ally controlled body of water is anything that we determine is sig- 
nificant? 

Ms. Darcy. It has 

Mr. Rice. That is very clearly what this rule says. And even if 
you don’t read it that way, other people get involved in this, other 
groups get involved in this, and they want this enforced to the let- 
ter of the law. Am I correct? These outside groups can bring law- 
suits based on this proposed rule. Right? 

Ms. Darcy. Yes. 

Mr. Rice. So 

Ms. Darcy. Well, the final rule. 

Mr. Rice [continuing]. If they determine that it has some signifi- 
cant effect, then they can hold up commerce, they can invade our 
freedom further. I mean, that is the way I see this. 

Here is what worries me. All this expansion of authority abso- 
lutely affects commerce. The people making these decisions have no 
skin in this game. There is no cost to them. 

And what I worry about is we make ourselves less and less com- 
petitive in the world with every one of these additional rules, and 
I don’t see this rule clarifying anything. 

I mean, you are saying a water is federally controlled if it is sig- 
nificant and it is significant if we determine it is significant. So I 
don’t see that clarifies anything. And that goes right to the crux 
of the rule. 

So here is my question to you. Do y’all have kids? 

Ms. Darcy. No. 

Mr. Perciasepe. I do. 

Mr. Rice. OK. You got kids? You got grandkids? 

Mr. Perciasepe. Not quite yet. My daughter’s getting married 
next week. 

Mr. Rice. Here is what I am worried about — ^because I have got 
kids, too. I am worried that, when these kids get out of college — 
because we are telling them, “Go to school and get a great edu- 
cation” — your grandkids get out of college, that we are going to so 
stifle our economic freedom here that there is not going to be any- 
thing for them. 

I am worried that they are going to have less quality of life rath- 
er than better quality of life because of these rules. 

I think, you know, everybody certainly wants to protect our 
groundwater, but I think we have gone so far in doing this that the 
marginal cost is so much greater than the marginal benefit. 

And I would hope that, when you actually — OK. I hear you say, 
“These aren’t final rules. We are just putting this out for discus- 
sion.” Well, my opinion is this doesn’t clarify anything. I think my 
office could come up with a better draft than this. 

Mr. Perciasepe. Can I just add a couple of points? 

Mr. Rice. Sure. 

Mr. Perciasepe. Because I — you are on to the issue we are try- 
ing to deal with. And I just want to point out that earlier on in 
the definition section it says notwithstanding whether they meet 
the terms of the following paragraphs, including number 7, these 
things are excluded. 
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And so it has a list that we have talked about a number of times 
already, you know, some of the ditch issues 

Mr. Rice. OK. You have specifically excluded a few things. I un- 
derstand that. 

Mr. Perciasepe. So then, when you get into the rivers and the 
streams, the — there is a — there is a definition in here that, if it 
doesn’t have a normal bank — and these are defined in the science 
of hydrology — a bank or a streambed or a high — ordinary high 
water mark, then it is not included. 

So the — if it — so, at some point, you know, whether — there has 
to be enough water occasionally in there. You know, even season- 
ally, it is even — even — you know, all the members of the Supreme 
Court pretty much agreed with there is a seasonal component to 
this. 

So there are — and for it to be a wetland — somebody was men- 
tioning earlier about water flowing out of a pool and across the 
yard and into something else. Well, if it isn’t a wetland, if it doesn’t 
exhibit the hydric soils or the 

Mr. Rice. Look 

Mr. Perciasepe. But I am just pointing out that there are other 
factors that are involved as to whether or not 

Mr. Rice. OK. And here is — just from a big-picture perspective — 
and I am way over my time — I understand other factors and exclu- 
sions and all that, but here is where we are. 

It takes 15 years to get permission to dredge the Port of Miami, 
which has been dredged umpteen times before. It takes — is going 
to take 5 years to get permission to dredge the Port of Charleston, 
which has been in a constant state of being dredged for the last 20 
years. It takes 10 years to get permission to build a road. 

We can sit here and dance on the head of a pin for days, and 
it doesn’t change the fact that our regulatory expansion is com- 
pletely out of control and we need to be reining it in rather than 
continuing to grow it. 

Thank you very much. 

Mr. Gibbs. Mr. Webster. 

Mr. Webster. Thank you, Mr. Chairman, for having this hear- 
ing. 

I do have one question of EPA. 

How is EPA planning to distinguish between groundwater and 
shallow subsurface connections? 

Mr. Perciasepe. First of all, I 

Mr. Webster. I mean, I am asking that because Florida is kind 
of a — it is a unique State in a lot of ways. I mean, most of Florida 
is a wetland and the water is close to the surface. 

Anyway, what do you think? 

Mr. Perciasepe. We are trying to stay out of groundwater with 
this rule. So if we are not achieving that, that is — I hope we will 
get some comment on that, because we are trying to exclude 
groundwater from being considered. 

We are also trying to make sure that, you know, drainage is not 
included as well. So 

Mr. Webster. But in staying out of it, don’t you have to distin- 
guish between the two? 
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Mr. Perciasepe. I — I — well, one — you are talking about a con- 
structed underground system? I am not 

Mr. Webster. Well, just — there is shallow subsurface connection, 
and I assume that that is not the same as groundwater. 

And what I am asking is: Will there be some sort of distinction 
between the two? 

Mr. Perciasepe. There — there obviously is. I am just going to 
read from the definitions. “Excluded from this is groundwater, in- 
cluding groundwater drained through subsurface drainage sys- 
tems.” That is excluded. So there 

Mr. Webster. So would — would pollutants introduced into a 
shallow subsurface connection be in need of a permit in order to 
do those discharges? 

Mr. Perciasepe. I don’t know the — it would be improper for me 
to try to answer, not knowing the issues. 

I mean, you can inject — ^you can inject things into the ground for 
disposal, but it does require a permit under the Safe Drinking 
Water Act. 

If you are disposing pollutants or other things into the ground, 
there are — there are — there are places that do this all over the 
country, but they — they do require a permit under the Safe Drink- 
ing Water Act. 

Mr. Webster. OK. 

Yield back. 

Mr. Gibbs. Mr. Massie. 

Mr. Massie. I just want to start with a commonsense question. 
I think it is common sense. This comes from my homebuilders. 

But, first, let me ask: What is the cost of implementing this new 
rule? Just quickly give me a range. 

Mr. Perciasepe. We — our economic — our draft economic anal- 
ysis, which is out for public comment, estimates between — I can 
look up the exact numbers, but somewhere between $100 million 
and $200 million. 

Mr. Massie. $100 to $200 million. 

So are my homebuilders going to have to get more permits or 
fewer permits after this rule? 

Mr. Perciasepe. This is based on 

Mr. Massie. Or do the permits just get more expensive? 

Mr. Perciasepe. This is based on the observation that Assistant 
Secretary Darcy said earlier, that when we went back and looked 
at the jurisdictional determinations made under the 2008 guidance, 
we saw that maybe about 3 percent would increase. 

Mr. Massie. So you are going to increase the jurisdiction of the 
EPA and the Army Corps of Engineers? 

Mr. Perciasepe. No. These would be because of the 

Mr. Massie. And so that is going to lead to more cost. 

Here is my commonsense question. There is a whole industry 
that tries to deal with these regulations, and I know you spend a 
lot of your time and resources and money, which is taxpayer 
money, trying to protect the environment and our waterways. 

Wouldn’t it be more effective just to set the guidelines for the 
homebuilders to follow and not require them to get permits? 
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Wouldn’t that be more cost-effective, to go back to the funda- 
mental principle in this country that you are innocent until proven 
guilty? 

why don’t we assume that they are good actors until you find out 
otherwise? Why does everybody have to ask “Mother, may I?” to 
the EPA and the Army Corps of Engineers if they just want to 
build a home for somebody? 

Mr. Perciasepe. Well, I would — I would say that, if — well, first 

of all, we don’t expect the jurisdiction to — we are 

Mr. Massie. I am done with that question. 

Mr. Perciasepe. OK. 

Mr. Massie. What about the idea of just 

Mr. Perciasepe. The permit 

Mr. Massie [continuing]. Saying the rules and, if the home- 
builders abide by the rules 

Mr. Perciasepe. The permit that they would need would be the 
authorization to discharge pollutants or fill into the water. 

Mr. Massie. Yeah. I mean, I don’t 

Mr. Perciasepe. And if they don’t — if they don’t do that 

Mr. Massie. The question here is: If they don’t discharge pollut- 
ants, why do they need a permit? 

Mr. Perciasepe. They don’t. 

Mr. Massie. OK. So why are my homebuilders waiting for per- 
mits? 

Mr. Perciasepe. Because they want to — they want to fill in — I 

am guessing because they want to fill in 

Mr. Massie. But their fill is not going to cause pollution; other- 
wise, you wouldn’t give them a permit. 

Mr. Perciasepe. No. The Clean Water Act defines “fill” as a — 
as a 

Mr. Massie. OK. But why 

Mr. Perciasepe [continuing]. Requirement 

Mr. Massie. If that fill is not harmful and you set up the guide- 
lines and they abide by those guidelines, why do they need a per- 
mit? 

I am just — what I am testing here is the whole assumption that 
you are — that I think has been promulgated here, is that these 
guys are bad actors and you need to rein them in and they have 
got to get your permission before they can do anything. 

Mr. Perciasepe. We don’t think they are bad actors. We think 
they do amazing things. 

Mr. Massie. I don’t think they are either. They are building 
homes, but they can’t do it in my district because they are waiting 
months for permits and some of this is not even developable. 

I want to go to Agriculture here. Why did you seek to narrow 
down to 56 the number of agricultural farming practices? Why 
can’t we just assume the farmer knows how to farm? 

Ms. Darcy. Congressman, in the interpretive rule that accom- 
panied this proposed rule, we worked with the Department of Agri- 
culture and the Conservation Service to list 56 practices that are 
currently on the table 

Mr. Massie. So you are working with organizations in Wash- 
ington, DC. That is great. 
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But why don’t we trust the farmers back home that they know 
what the practices are and assume there might be more than 56 
things you have to do to farm? 

Ms. Darcy. Congressman, those 56 things are ongoing conserva- 
tion practices that we are saying are exempt from the Clean Water 
Act that we have not said before. 

So these are additional new things that have come into being 
since the passage of the Clean Water Act 

Mr. Massie. Can you tell me what is not exempt now? 

Ms. Darcy. What is not exempt? 

Mr. Massie. Yeah. What might a farmer do that is not exempt? 

Ms. Darcy. I could not tell you right now what is not exempt be- 
cause most of the agricultural practices are exempt. 

Mr. Massie. Here is one thing that I am worried about. 

I am a farmer. I farm. I have got ditches. They have all got 
high — I mean, I could find a bed, a high water mark, a bank on 
these ditches. 

Isn’t that — how is that compatible with excluding ditches and 
then saying, if it has these features, that it is under your jurisdic- 
tion? 

Ms. Darcy. We have specific exemptions in the proposed rule for 
ditches. 

Mr. Massie. Do those exemptions extend to somebody who is 
spraying their fields and they have got a grassy ditch, for instance, 
that may flow only occasionally and they are using approved ag 
chemicals? 

Ms. Darcy. That is exempt from the Clean Water Act because it 
is an ongoing agricultural practice. 

Mr. Massie. That is comforting to hear, that none of my farmers 
will have to get a permit — this is what you are saying. Correct? — 
to spray their fields from either the Corps of Engineers or the 
EPA? 

Ms. Darcy. That is correct. 

Mr. Massie. All right. Thank you. My time’s expired. 

Mr. Gibbs. Mr. Davis. 

Mr. Davis. Thank you, Mr. Chairman. 

Thank you. Assistant Secretary Darcy, Deputy Administrator 
Perciasepe. 

I have a couple questions. 

Number one, the administration has committed to streamlining 
and expediting permitting for major infrastructure projects that 
move energy. 

However, it seems that the EPA waters of the U.S. rule will do 
just the opposite because it creates new subcategories of water that 
could be subject to Eederal jurisdiction. 

Is there any way for the EPA, Mr. Deputy Administrator, to 
guarantee that this rule will not further delay permitting for en- 
ergy infrastructure projects? 

Mr. Perciasepe. Our view is that we are not expanding the ju- 
risdiction. So under the — and we are actually excluding some 
things that may be involved with some energy development 
projects. So, I mean, I don’t see how this will add to the burden. 

Mr. Davis. OK. I am going to get to a few more questions that 
I think may get back to this. 
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We are a little frustrated by what could be the regional approach 
to some of the permitting issues, and I am going to give you a cou- 
ple examples in just a second. 

But you also mentioned, Mr. Deputy Administrator, that the — in 
your testimony the EPA and the Corps then worked with the U.S. 
Department of Agriculture to ensure that concerns raised by farm- 
ers in the ag industry were addressed in the proposed rule. 

Did you also consult with the EPA Science Advisory Board, 
which now includes, due to the Earm Bill, an amendment that I in- 
troduced, agriculture interests? 

Mr. Perciasepe. Science Advisory Board, did you say? 

Mr. Davis. Yeah. 

Mr. Perciasepe. The Science Advisory Board will be looking at 
this proposed rule before it goes final, but they haven’t completed 
their review. And we haven’t set — they are currently reviewing 
some of the science documents that go along with this as well. 

And one of the reasons, in addition to stakeholder requests, that 
we have extended the time period for public comment is we wanted 
to complete the Science Advisory Board’s review of some of the 
science documents so that that review is out there at the same 
time as the rulemaking docket is still open. 

Mr. Davis. All right. Another quick question on the energy side 
that I forgot to ask. 

Assistant Secretary Darcy, can you give me any idea how other 
agencies and industries, you know, subjectively determine what 
might actually be covered by a Clean Water Act permit? 

Ms. Darcy. Under the proposed rule? I mean, how would they 
comment? 

Mr. Davis. Yeah. Under the proposed rule. 

Ms. Darcy. Under the proposed rule, anyone who believes that 
they would be impacted by the proposed rule can comment to us. 

Mr. Davis. So through the comment process they can come in be- 
cause they might believe that they could be impacted, could be re- 
quired to maybe self-report, work with their regional offices, et 
cetera, on an energy infrastructure project? 

Ms. Darcy. Yes. Because then they would want to know if they 
would be subject to the rule. So, yes. 

Mr. Davis. All right. In your proposed rule, it mentions that 
waste treatment systems are not included in this — in the definition 
of the proposed rule of the Clean Water Act of waterways. Right? 

Ms. Darcy. Yes. 

Mr. Davis. OK. Does that change the EPA’s jurisdiction over 
aboveground septic discharge systems that many in my district ac- 
tually have to utilize because of either soil-type issues or rural liv- 
ing arrangements? 

Mr. Perciasepe. I don’t — oop. I turned it off when I thought I 
was turning it on. 

I don’t believe EPA — EPA does not regulate septic tanks. 

Mr. Davis. You may want to check with your — you may want to 
check with your regional office that covers my State of Illinois be- 
cause aboveground septic discharge systems are being regulated by 
that regional office under an NPEDS permit. 

And that is part of my frustration of maybe what you see and 
what you hear in Washington isn’t getting to your regional offices. 
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Because members of ag interests in the State of Illinois met with 
the U.S. EPA just very recently — it may have been yesterday or 
this morning — on what are the requirements for sep — aboveground 
septic discharge permits. 

And it said that it is the response — the EPA in the region said 
it is the responsibility of the potential discharger to determine 
whether or not his or her system might discharge into a water of 
the United States. 

And it said even during this self-determination — this comes from 
the EPA’s guidance, Frequently Asked Questions on EPA’s NPEDS 
general permit for new and replacement surface discharging sys- 
tems in Illinois, an FAQ sheet. 

I will go right to the point. It says, “If so, even though pollutants 
would not be carried to waters of the United States unless your 
area experienced an exceptionally wet season, you are still required 
to obtain coverage under a permit. Only if you are sure that your 
system would not discharge pollutants to a water of the United 
States or a conveyance that leads to a water of the United States 
should you forego obtaining a permit for a surface discharging sys- 
tem. If you do not obtain a permit, but actually discharge, you may 
be subject to an enforcement action under the Clean Water Act.” 

This gets to the point of the rule, sir. It specifically — it specifi- 
cally says wastewater discharge systems will not be subject to the 
proposed rule and the change, but it — your regional office is basi- 
cally saying “Self-report. However, we may fine you if you are 
wrong,” because it may actually discharge — according to their 
own — their own rule or their own guidance, it may discharge into 
a navigable waterway. 

Can you see where we have some problems here when it comes 
to what you are talking to us about and then what goes back to 
the region and then has a tremendous impact on the families that 
I represent and that all of us represent here in this country? 

Mr. Perciasepe. Well, I am at a loss to determine whether or 
not, I mean, first of all, this is a proposed rule so the regions are 
probably not dealing with it now anyway, but we think the waste 
treatment exclusion has been in existence before this rule. We are 
trying not to change it. 

So I can’t answer you here, and I will find out for you why some- 
thing like that doesn’t fall under the existing waste treatment ex- 
clusion. I just don’t know the answer to it. 

Mr. Davis. Well, thank you, and I do appreciate your willingness 
to do so and I am going to end by saying this, because I am out 
of time: Many rural communities in Illinois, some of the poorest 
areas in Illinois have to rely upon an aboveground septic discharge 
system. 

And it is an issue where they can’t be worried about the EPA de- 
termining whether or not there is going to be an enforcement ac- 
tion based on this NPDES permitting process, that seems to be so 
vague and seems to be in direct contradiction with the proposed 
rule. 

So thank you for getting back to me. Assistant Secretary Darcy, 
thank you for your time, too. And thank you to both of you for 
being here today. 
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Mr. Gibbs. We are going to conclude this first panel. I want to 
thank you for coming. 

I have to comment, it is really amazing to me and really appall- 
ing, I guess, that this proposed rule has been put out even though 
the connectivity study hasn’t been completed. When you hear all 
the questions and everything, what is the jurisdiction, what in- 
cludes its tributary ditches and all that, wetlands, but the study is 
not done, that is what creates all the ambiguity and vagueness 
here. 

And I think you really need to be concerned about that and real- 
ly take note of the comments that are coming in from this hearing, 
otherwise we are opening up a whole can of worms and, I think, 
a trial lawyer’s dream come true with a lot of lawsuits and we don’t 
want to have litigation to cause more problems, so 

Mr. Perciasepe. Our objective is to reduce that, as Assistant 
Secretary said, and I appreciate what you are saying about the 
study. I mean, we had the draft study when we did this rule and 
that is one of the things. We promise we will not 

Mr. Gibbs. I don’t believe it was peer reviewed, and I don’t think 
it has comes to the finalization. 

Mr. Perciasepe. It had two prior peer reviews before it went to 
the SAB. So we can get into that detail. I know you are out of time. 
But we won’t finalize the rule without their final review. 

Mr. Gibbs. And I know you have been here for a while, I hope 
you can stay and at least hear the testimony of the next witnesses 
because I think they have got some really good comments and raise 
a lot of questions of where we move forward. 

Mr. Perciasepe. We look forward to working with them over the 
next 90 days. 

Mr. Gibbs. Thank you and we will take a couple minutes here 
to get set up for the next panel, too. 

[Recess.] 

Mr. Gibbs. The committee will come back to order. At this time, 
we welcome panel 2, and I am going to yield to Mr. Mullin from 
Oklahoma to introduce the first witness. 

Mr. Mullin. Thank you, Mr. Chairman. And it is a great oppor- 
tunity I have to welcome Oklahoma’s own J.D. Strong, who is the 
executive director of the Oklahoma Water Resources Board and 
also a fifth-generation farmer from Oklahoma. He has a very 
unique perspective. He even got his education at the Oklahoma 
State University, which as long as it is in Oklahoma, it is pretty 
good. We keep it at home. 

But, you know, J.D. has a very unique story to tell with the chal- 
lenges at his farm and his family has went through year after year 
after year and the challenges that each generation has faced. At 
the same time, he brings a point of view from the State, and it 
really is important to understand that the State has a lot of stake 
at this. 

And when you have a gentleman that is so deeply rooted in Okla- 
homa and he is in a position and thought of enough in the State 
to be appointed to this position, we should really value his opinion. 
He is bringing it from not only the political standpoint but from a 
personal standpoint. 
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So, J.D., it is good to have you here. Wish the hair was a little 
kinder to you, but, you know, you can’t have all things and have 
the pie at the same time, right? 

So thank you for being here. 

Mr. Gibbs. I would also like to welcome Mr. Pifher. He is the 
manager of the Southern Delivery System of the Colorado Springs 
Utilities. He is testifying on behalf of the National Water Resources 
Association and the Western Urban Water Coalition. 

We also have Mr. Dusty Williams. He is a general manager/chief 
engineer for Riverside County, California, Flood Control and Water 
Conservation District. He is also testifying on behalf of the Na- 
tional Association of Counties and National Association of Flood 
and Stormwater Management Agencies. 

We also have Mr. Bob Stallman who is president of the American 
Farm Bureau Federation and a Texas farmer that I have known 
for many years. Good to see you. Bob. 

We also have Mr. Kevin Kelly. He is president of Leon Weiner 
and Associates, Incorporated, and also chairman of the board of the 
National Association of Home Builders. 

And we have Mr. Eric Henry. He is president of TS Designs, and 
he is here on behalf of the American Sustainable Business Council. 

Welcome, all. And Mr. Strong, the floor is yours to give your 
opening statement. 

TESTIMONY OF J.D. STRONG, EXECUTIVE DIRECTOR, OKLA- 
HOMA WATER RESOURCES BOARD, ON BEHALF OF THE 
WESTERN GOVERNORS’ ASSOCIATION AND WESTERN 
STATES WATER COUNCIL; MARK T. PIFHER, MANAGER, 
SOUTHERN DELIVERY SYSTEM, COLORADO SPRINGS UTILI- 
TIES, ON BEHALF OF THE NATIONAL WATER RESOURCES AS- 
SOCIATION AND WESTERN URBAN WATER COALITION; WAR- 
REN “DUSTY” WILLIAMS, GENERAL MANAGER/CHIEF ENGI- 
NEER, RIVERSIDE COUNTY, CALIFORNIA, FLOOD CONTROL 
AND WATER CONSERVATION DISTRICT, ON BEHALF OF THE 
NATIONAL ASSOCIATION OF COUNTIES AND THE NATIONAL 
ASSOCIATION OF FLOOD AND STORMWATER MANAGEMENT 
AGENCIES; BOB STALLMAN, PRESIDENT, AMERICAN FARM 
BUREAU FEDERATION; KEVIN KELLY, PRESIDENT, LEON 
WEINER AND ASSOCIATES, INC., AND CHAIRMAN OF THE 
BOARD, NATIONAL ASSOCIATION OF HOME BUILDERS; AND 
ERIC HENRY, PRESIDENT, TS DESIGNS, ON BEHALF OF THE 
AMERICAN SUSTAINABLE BUSINESS COUNCIL 

Mr. Strong. Thank you. 

Thank you, Mr. Chairman, Ranking Member Bishop and mem- 
bers of the committee for this opportunity to testify before you 
today on behalf of the Western Governors’ Association and Western 
States Water Council, a couple of nonpartisan organizations, inde- 
pendent organizations representing the Governors of 19 Western 
States. 

I serve as chairman of the Water Quality Committee on the 
Western States Water Council and appreciate this opportunity to 
discuss concerns regarding the Clean Water Act, waters of the U.S. 
proposed rule by EPA and the Corps of Engineers. 
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First, we recognize that the EPA and Corps of Engineers actions 
have significant affect on States, not just in the West but across 
the United States; therefore, it is extremely important that States 
be regarded as full and equal partners, in fact, as coregulators 
under the Clean Water Act, as Congress intended for both the 
States and EPA to implement the Clean Water Act in partnership 
delegating much of the authority to States to administer those laws 
as they see fit within their respective States. 

And in this particular case, the Western States at least are 
unanimous in their concern for the fact that the States were not 
adequately consulted in advance of this rule being proposed. While 
there were communications, status reports, so forth, as coregu- 
lators and the ones that will be faced with much of the burden and 
cost of implementing what happens to waters of the U.S. across the 
United States, not being involved in that rulemaking process and 
actually drafting the rule is of great concern to the States and, of 
course, has led to much confusion here on the back end of the rule- 
making process. 

As we noted repeatedly in our letters from the Western States 
Water Council, waiting until the public comment period to solicit 
State input does not allow for meaningful consideration of States 
views as well as alternative ways the States may have for meeting 
Federal objectives under the Clean Water Act. 

We also urge the agencies to recognize the Federalism implica- 
tions of this particular rulemaking, particularly noting Executive 
Order 13132 that requires a higher level of consultation with 
States where Federalism implications do impact the States. 

And, in fact, in the preamble to this rule, the EPA and Corps of 
Engineers say, I quote, “This rule will not have a substantial direct 
effect on the States on the relationship between the National Gov- 
ernment and the States or on the distribution of power and respon- 
sibility among the various levels of Government.” 

Of course, nothing could be further from the truth because the 
very goal of this rule is to define where Federal jurisdiction stops 
and where State jurisdiction begins. Nothing could have more of a 
direct and substantial impact on the balance of power between the 
Federal Government and the States. 

We reiterate what Governors Hickenlooper of Colorado and 
Sandoval of Nevada as chairman and vice chairman of the WGA 
said in their March 25 letter that the Agency should consult with 
the States individually and through the Western Governors’ Asso- 
ciation in advance of any further action on this rulemaking; and 
would also reiterate concerns that the Science Advisory Board that 
is set up under EPA to help advise this rule does not have State 
representation, yet there is a great deal of State expertise when it 
comes to these matters, 27 experts on that panel and not one is a 
State agency scientist or expert. 

Finally, let me just jump to my Oklahoma-specific testimony with 
the very little remaining time that I have left and say that, on be- 
half of the State of Oklahoma and not necessarily Western Gov- 
ernors’ Association and Western States Water Council, I reiterate 
the concerns about coregulators not being just stakeholders but, in 
fact, should have been involved in the rulemaking upfront. 
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I would also reiterate concerns about getting the cart before the 
horse in terms of not waiting for the connectivity report to be final- 
ized which can have a significant scientific affect on, I think, in- 
forming this rulemaking. 

And so it is encouraging to hear some of the words that were ex- 
pressed today that this will not be finalized until then, and yet it 
is a mystery to me why you would even propose a rule without hav- 
ing the full vetting of that scientific report that should weigh so 
heavily on this rulemaking process. 

And lastly, a point that has been made in front of panel 1, I 
think, over and over again: Ambiguity. The point of this rule- 
making is to ensure some clarity, which is very important for the 
States that have to implement the Clean Water Act rules. 

And yet, in our view, at least in the State of Oklahoma, we be- 
lieve that EPA and the Corps of Engineers have simply taken an 
already fuzzy line of jurisdiction and simply moved it in a different 
direction, but it is not less fuzzy than it was before. Certainly, it 
defeats the purpose, I think, of this rulemaking process. 

So we look forward to trying to inform and provide additional 
constructive recommendations going forward that will hopefully 
clarify instead of make these decisions more ambiguous. At the 
same time, we think it takes more than a couple of 90-day exten- 
sions to the comment period in order for the States to be able to 
engage in a very meaningful and constructive process of informing 
this rulemaking. 

Instead, we think what we need is more like a timeout and going 
back to the drawing board. When the train is off the tracks, that 
is really the only way to get it back on in our view. 

So with that, I appreciate the opportunity. 

Mr. Gibbs. Thank you. 

Mr. Pifher, floor is yours. 

Mr. Pifher. Thank you, Mr. Chairman, members of the com- 
mittee. 

I would also like to thank representatives from the agencies that 
testified on panel 1 today, because I think they constructively 
added to the dialogue, but some of the clarifications they made this 
morning need to be placed in writing and that, I think, would serve 
all of us very well. 

I am here on behalf of the National Water Resources Association 
which represents urban and rural interests in the reclamation 
States of the West, as well as the Western Urban Water Coalition 
which represents large municipal water and wastewater providers 
and, in fact, serves over 35 million customers in the Western 
United States. 

Both organizations certainly fully support the goals of the Clean 
Water Act; after all, it protects the resource, the water which our 
municipal customers depend upon and our irrigators depend upon. 
So there is no disagreement there. 

That said, though, our members are the ones who plan for, de- 
sign, construct and eventually operate the wastewater and water 
facilities that are so essential in the West, as well as stormwater 
control facilities; and it is our customers who foot the bill. 

We believe that the West, especially the arid portions of the 
West, are sort of the Ground Zero, if you will, for the impacts of 
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this proposed rule, because we are the ones with the dry arroyos 
and washes that flow only periodically, with the ephemeral and af- 
fluent-dependent stream systems, with the intermittent water bod- 
ies and the isolated water bodies and the head waters that often 
flow only in response to precipitation events or snow melt. 

So if the rule is going to have an impact anywhere, it is the 
West, and so we are watching this very closely, and on first read- 
ing, we think this is an expansion of Federal jurisdiction. You have 
now this new category of per se jurisdictional waters that didn’t 
exist previously. You have some new concepts of what adjacency 
means. It used to be just adjacent wetlands; now it is all adjacent 
waters. 

You have this neighboring concept which encompasses all waters 
in flood plains and riparian zones, and you have the new signifi- 
cant nexus test that we have heard a lot of testimony about al- 
ready. But what that allows the agencies to do is aggregate water 
bodies that individually may be insignificant and all of a sudden 
they become significant. 

So the on-the-ground impact in terms of the membership of 
NWRA and Western Urban, could be substantial and it could be 
very time consuming and costly because it results in the need to 
obtain 404 permits where potentially they weren’t necessary in the 
past; even 402 permits, which are our point source discharge per- 
mits; and certainly 401 certifications from our States; and, perhaps 
most importantly, it can trigger NEPA reviews. And for those of us 
that have built projects, we know what that means. 

Let me give you an example. In the last 8 years, I have worked 
on two of the major new western water projects either just newly 
completed or under construction. One is Aurora’s Prairie Waters 
Project. It was $600 million-plus. It was a 35-mile, 60-inch steel 
pipeline, three pump stations, a water treatment plant and some 
diversions off the Platte River. That project was planned, con- 
ceived, designed, constructed and in operation in 5 years because 
we were able to avoid pulling the 404 trigger and avoid a NEPA 
review as a consequence. 

In comparison, Colorado Springs is now constructing an $800 
million reuse project, very similar to Prairie Waters Project, also 
three pump stations, a treatment plant, in this case, a 50-mile plus 
pipeline, and a new diversion outlet from the Pueblo Dam. In that 
case, we couldn’t avoid 404, and it took a decade just to get through 
the planning and permitting process, let alone the 5-plus years of 
construction and it was tens of millions of dollars in studies and 
tens of millions of dollars in mitigation. So it does make a dif- 
ference. 

And we are concerned about not only those types of projects but 
also whether there will be any impact on the implementation of 
stormwater control measures. I heard what EPA had to say. I 
think there is obviously grounds for dialogue and discussion with 
them. What about activities where you transfer agricultural water 
out of ditches to municipal entities in times of drought? 

Because, again, the arid West is the focal point for drought, for 
fires and post-fire flooding and necessary remediation. We need to 
build new infrastructure, respond to all those challenges. It will 
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only become more difficult if we have to go through NEPA and per- 
mitting each step of the way. 

We are identifying in our written testimony some areas where we 
think a dialogue with the EPA and the Corps will be constructive. 
We fully intend to sit down with them and work through some of 
these issues, and we look forward to a resolution that achieves a 
reasonable balance. Thank you. 

Mr. Gibbs. Thank you. 

Mr. Williams, welcome. 

Mr. Williams. Thank you, Mr. Chairman. I am here today wear- 
ing two hats. I am representing the National Association of Coun- 
ties, NACo, and also the National Association of Elood and 
Stormwater Management Agencies, NAFSMA, where I currently 
serve as president. We are concerned with the scope of the waters 
of the U.S. definitional proposal. While the proposed rule is in- 
tended to clarify issues, the proposal is significantly broader in 
scope. It takes Eederal jurisdiction well beyond the section 404 per- 
mit program and has potential impacts on many of the other Clean 
Water Act programs. 

Key terms used in the definition — tributary, adjacent waters, ri- 
parian areas, flood plains and the exemptions listed — also raise im- 
portant questions. It is uncertain how they will be used to imple- 
ment the section 404 permit program effectively. While we appre- 
ciate that EPA and the Corps are moving forward with a proposed 
rule rather than a guidance document, our organizations have con- 
cerns with the process used to create the proposal and specifically 
whether impacted State and local groups were adequately con- 
sulted throughout the process. 

Under Executive Order 13132, Eederalism, Eederal agencies are 
required to work with State and local governments on proposed 
regulations that have substantial direct compliance costs. Since the 
agencies have determined that the definition of “waters of the U.S.” 
imposes only indirect costs, the agencies state in the proposed rule 
that the new definition does not trigger Federalism considerations. 

However, the agencies cost-benefit analysis states, quote, “Pro- 
grams may subsequently impose direct or indirect costs as a result 
of implementation,” closed quote. In addition, we are also con- 
cerned with the sequence and timing of the draft science report and 
how it fits into the proposed process, especially since the document 
will be used as a scientific basis for the proposed rule. 

Because of the complexity of the proposed rule and its relation- 
ship with the report, the agencies should consider not only extend- 
ing but suspending the current comment period and rereleasing the 
proposal with the updated economic analysis after the science- 
based conductivity report is issued. The approach would be wel- 
comed by local governments. 

Both NACo and NAFSMA believe that the proposed rule would 
increase the number of publicly maintained stormwater manage- 
ment facilities and roadside ditches that would require Clean 
Water Act 404 permits, even for routine maintenance. Whether or 
not a ditch is regulated under section 404 has significant financial 
implications for local governments. 

Not only is the determination often very difficult, the multitude 
of regulatory requirements under the Clean Water Act can take 
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valuable time and cost substantial dollars, both of which are ex- 
tremely significant to local agencies. This puts our Nation’s coun- 
ties and flood and stormwater management agencies in a precar- 
ious position, especially those that are balancing small budgets 
against public health and safety needs. 

And while the proposed rule excludes certain types of upland 
ditches with less-than-perennial flow or those ditches that do not 
contribute flow to waters of the U.S., the key terms like “uplands” 
and “contribute flow” are not defined. Therefore, it is unclear how 
currently exempt ditches will be distinguished from jurisdictional 
ditches especially if they are near waters of the U.S. 

Most ditches are not wholly in uplands, nor do they strictly drain 
in uplands since they are designed to convey overflow waters to an 
outlet. To assist in visualizing some of these concerns, I would like 
to highlight a portion of my home county. Riverside County, Cali- 
fornia, and it should be on the screen. 

The blue line shows the current extent of waters of the United 
States. The second map shows the likely extent of waters of the 
U.S. under the proposed rule, a significant increase, and not be- 
cause of flowing rivers or streams but because this area is in the 
arid Southwest. It is facilities like this that will lead to the dra- 
matic expansion. 

Further, since stormwater management activities are not explic- 
itly exempt under the proposed rule, concerns have been raised 
that manmade conveyances and facilities for stormwater manage- 
ment could now be classified as waters for the U.S. This would in- 
troduce localities to an expanded arena of regulations and unantici- 
pated costs in that a locality will have to regulate all pollutants 
that flow into the channel including surface runoff rather than at 
the point of discharge. 

If stormwater costs significantly increase due to the proposed 
rule, funds will be diverted from other governmental services, such 
as education, police, fire, et cetera. Our members cannot assume 
additional unnecessary or unintended costs. 

The bottom line is that because of inadequate definitions and un- 
known impacts, our associations believe that many more roadside 
ditches, flood control channels and stormwater management con- 
veyances and treatment approaches will now be federally regu- 
lated. While many of these waters are regulated under current 
practices, we fear the degree and cost of regulation will increase 
dramatically if these features are redefined as waters. 

I will be happy to answer any questions, sir. Thank you. 

[The slides accompanying Warren “Dusty” Williams’ opening re- 
marks follow:] 
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Mr. Gibbs. Mr. Stallman, the floor is yours. 

Mr. Stallman. Thank you, Mr. Chairman, Ranking Member 
Bishop for holding today’s hearing. 

Farm Bureau has carefully analyzed the proposal that the Envi- 
ronmental Protection Agency and the U.S. Army Corps of Engi- 
neers published in the Federal Register on April 21 . We have con- 
cluded that it broadly expands Federal jurisdiction, threatens local 
land use and zoning authority, and is an end run around Congress 
and the Supreme Court. 

The proposed rule would categorically regulate as navigable wa- 
ters countless ephemeral Drains, ditches and other features across 
the country side. Features that are wet only when it Rains and fea- 
tures that may be miles from the nearest truly navigable water. 
The agencies use scientific sounding terms when referring to these 
features, terms such as “bed,” “bank” and “ordinary high water 
mark” to give the impression that the proposed rule would apply 
only to features that are always wet. However, such terms also de- 
fine a low spot on the land with subtle changes in elevation, land 
where rain water naturally channels as it flows downhill after rain 
storms. 

EPA calls any such feature a tributary. This land is not even wet 
most of the time and it is prevalent in farm fields across America. 
EPA says the rule does not cover ditches. Well, EPA has said a lot 
of things, and its statement about ditches is simply not true. The 
proposed rule would categorically regulate all so-called tributaries 
that ever carry any amount of water that eventually flows to a nav- 
igable water. That is a ditch, in my world. 

There is an exclusion that is limited to a very narrowly defined 
and one might even say mythical subset of ditches that are exca- 
vated in uplands, i.e., the dry land and drain only uplands, the dry 
land along their entire reach. Over the last few decades, the Corps 
has added more and more plants and soils that qualify as indica- 
tors so it can classify even more areas as wetlands. 

Now, factor in EPA’s position that ephemeral Drains, also known 
as low spots, are also waters and not uplands, and you begin to see 
that one would be hard pressed to find a ditch that at no point 
along its entire reach includes waters or wetlands. I have been 
farming for decades. I have been on thousands of farms all across 
this country, and I can tell you that ditches are meant to carry 
water. That is why most ditches will be regulated under this rule. 

I should also mention that the agencies proposed to regulate wa- 
ters and land that are adjacent to any newly defined water of the 
U.S., and also add a new category of other waters. This could, and 
probably will, sweep into Federal jurisdiction vast numbers of 
small isolated wetlands, ponds and similar features, many of which 
are not waters under any common understanding of that word. 

I would like to show a few examples of the types of land features 
the proposed rule would bring under Federal jurisdiction. Farm Bu- 
reau members from all over the country have been sending us 
photos of low spots, ditches and soils on their land, areas of their 
land that have the characteristics that would allow EPA and the 
Corps to assert jurisdiction under this rule. 

EPA is deliberately misleading the regulated community about 
the impacts on land use. If more people knew how regulators could 
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use the proposed rule to require permits for common activities on 
dry land or penalize landowners for not getting them, they would 
he outraged. It is hard to imagine that only 1,300 acres would he 
affected as EPA claims, when we have more than 106 million acres 
of wetlands that are currently being used for agricultural purposes, 
that is defined hy USDA. 

In fact. Farm Bureau beliefs that this proposed rule would be the 
broadest expansion of regulatory control over land use and private 
property ever attempted by a Federal agency. It takes away land 
use decisions from State and local governments. It goes against the 
intent of Congress and the Supreme Court. And it negates your au- 
thority as Members of Congress to write the law of the land. 

The bottom line for farmers and ranchers is that the proposed 
rule will make it much more difficult and potentially impossible to 
farm near these land features. If farmers must request Federal 
permits to undertake ordinary farming practices on their land, 
such as pest and weed controls and fertilizer applications, and 
those permits are far from guaranteed, this is, in effect, a Federal 
veto over farmers and ranchers use of their land to produce their 
food, fiber and fuel. 

I will conclude by reiterating that the Clean Water Act itself and 
two Supreme Court decisions have said that there are limits to 
Federal jurisdiction under the law. Rather than define where there 
is a significant nexus to navigable waters, the agencies have just 
hit the easy button and issued blanket determinations that entire 
categories of water and land are significant. 

This results in Federal control over State, local and private land- 
use decisions, and it is not what lawmakers had in mind when they 
wrote the Clean Water Act in 1972. I urge Congress not to allow 
this unlawful expansion of Clean Water Act. 

Thank you for your time, and I will be glad to answer any ques- 
tions you may have. 

Mr. Gibbs. Thank you. 

Mr. Kelly. Welcome. 

Mr. Kelly. Thank you. Chairman Gibbs and Ranking Member 
Bishop. 

I am a home builder and developer from Wilmington, Delaware, 
and this year I have the privilege and honor of serving as chairman 
of the board of the National Association of Home Builders. As 
builders of communities and neighborhoods, NAHB members have 
a vested interest in preserving and protecting the environment. 

Since 1972, the Clean Water Act has played an important role 
in improving the quality of our water resources and the quality of 
our Lives. Despite these successes, there continues to be frustration 
and uncertainty over the scope of the act and the appropriate role 
of the Federal Government in protecting the Nation’s waters. 

There still is no easy or predictable way to determine if certain 
types of waters are subject to mandates of the Clean Water Act. 
Therefore, to better facilitate compliance and improve aquatic envi- 
ronment, the U.S. Corps, and the EPA recently issued a proposed 
rule intended to alleviate uncertainty and clarify what areas are 
subject to Federal regulation. 

Unfortunately, and as we have heard today, the proposal falls 
well short of providing the needed predictability and certainty. It 



63 


also fails to follow the intent of Congress and Supreme Court 
precedent. Instead of limiting jurisdiction, the proposal unneces- 
sarily increases Federal power over private property. 

Moreover, the proposal rule will provide little, if any, additional 
protection because most of the newly jurisdictional areas are al- 
ready regulated at the State or local level. Although the agencies 
claim the rule does not expand jurisdiction, this is simply not the 
case. The rule would establish a broader definition of tributaries 
and include areas not currently federally regulated such as adja- 
cent nonwetlands, as well as low spots within riparian areas and 
flood plains. 

Further, due to ambiguous definitions, the Agency would retain 
extensive authority to interpret the scope of the act as they see fit. 
As a businessman, I need to know the rules of the road. I can’t play 
a guessing game of, is it federally jurisdictional? But that is pre- 
cisely what this proposal would force me to do. 

Additionally, despite the fact that the Supreme Court has twice 
affirmed that the Clean Water Act places limits on Federal author- 
ity, the proposed rule would assert jurisdiction over many features 
that are remote, carry only minor volumes of water or have only 
theoretical impacts on waters of the United States. In essence, the 
proposal ignores Supreme Court rulings. 

Ultimately, the rule will put more areas under Federal Govern- 
ment jurisdiction which will lead to more litigation and project 
delay, more landowners needing permits and higher costs of per- 
mitting avoidance and mitigation. And these expenses are not in- 
significant. The cost of obtaining a wetland’s permit can range from 
tens of thousands of dollars to hundreds of thousands of dollars, 
and that does not include the cost of mitigation or project delay 
which can be very substantial. As you can understand, the pro- 
posed rule will have real impacts on the construction industry and 
ultimately the cost of developing homes and rental apartments. 

To make matters worse, the agencies have not considered the to- 
tality of the rule’s impact or its unintended consequences. For in- 
stance, if the rule is finalized in its current form, builders may, and 
I underscore “may,” may have to obtain permits to perform mainte- 
nance on certain standard stormwater management controls be- 
cause they will now be federally jurisdictional. 

Yet, the agencies have all but ignored these realities in their 
analysis. Equally problematic, the agencies have not completed, as 
has been said today, the report to serve as the scientific basis for 
the rule. Although the EPA Administrator recently affirmed the 
importance of science in guiding the Agency’s decisionmaking proc- 
ess, the agencies have pushed ahead with the rule without the nec- 
essary scientific data to support their conclusions. 

Defining which waters fall under Federal authority is not an 
easy task. But the Federal Government cannot take the easy way 
out by illegally asserting jurisdiction over everything. If agencies 
are interested in developing a meaningful, balanced and support- 
able role, they must take a more methodical approach, one that is 
based in fact and common sense and is true to the Clean Water 
Act’s intent and the Supreme Court precedence. 

Thank you, Mr. Chairman. 

Mr. Gibbs. Thank you. 
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Mr. Henry, the floor is yours. Welcome. 

Mr. Henry. Thank you, Mr. Chairman, for your time. 

My name is Eric Henry. I am from Burlington, North Carolina, 
where I have lived for 50 years and had a business there for over 
30 years. The T-shirt and jeans I wear today are made and grown 
in North Carolina from a supply chain I helped develop called Cot- 
ton of the Carolinas. 

I understand the value and importance of clean water to both my 
business and my community, and I hope you will recognize by pro- 
tecting the resources that are invaluable to a business like mine. 
I would also like to add, I think you would get brownie points today 
by saying that you are connected to a farm. My wife and I moved 
to a farm 3 years ago, so we understand the value of clean water. 

Burlington, where I live, used to be a very large textile town, 
home to many companies like Burlington Industry which was 
founded in 1923, one of the largest textile companies in our coun- 
try. I remember growing up, there was a small stream across from 
where I live called Willowbrook Creek, where I lived for over 26 
years before I finally moved out, or my parents kicked me out. 

And I remember going across that stream and seeing blue, red, 
green, dead fish, dead crawfish, times that it would smell and this 
was pollution that was coming from the textile mills in our commu- 
nity. That got polluted to the point where it was like a toilet bowl 
that our community could drop their commercial and residential 
waste into. 

Today the Haw River, which is a critical part of a main tributary 
that comes through our county, is part of the rebuilding of 
Alamance County. Old mill communities like Saxapahaw and Glen- 
coe, communities that had been dying out, are now becoming 
sought-out places to live, work and play. Much of this is due to 
EPA’s clean water regulations. As a small business owner who 
started business over 30 years ago while attending North Carolina 
State University, I witnessed firsthand the positive change that 
comes from bringing clean water back to our community. 

My T-shirt and my jeans that I wear today, reflect my business 
philosophy of a triple bottom line: Of people, planet, profit. This is 
particular sure of Cotton of Carolinas. We go dirt-to-shirt covering 
every step of the production process from the farm to the factory 
while supporting 500 North Carolina jobs in a completely trans- 
parent supply chain. You see the product I am wearing and get the 
benefit of wearing the product today instead of the high-priced 
suits most of you have to wear today. 

As a business owner with the daily focus of meeting payroll and 
growing sales, I appreciate the value that my Government partner 
brings to the table, the long-term value of clean water and clean 
air. I believe we have an obligation not just to protect the water 
for our communities we live in today but ensure that for future 
generations that we have access to that clean water. 

If protecting future generations truly matters to you, this is how 
we can show it. This is not a unique perspective among business 
owners. As part of the American Sustainable Business Council and 
the polling we have done, 92 percent of small business owners sup- 
port the idea that there should be regulations to protect air and 
water from pollution and toxic chemicals, and I would like to point 
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out that 47 percent of that sample group were self-identified as Re- 
publicans. 

Clear national water protections are critical to making the water- 
ways safe for families to swim, fish from and depend on for drink- 
ing water supply. They will ensure that the playing field stays level 
and that businesses like mine will be playing by the same rules as 
everyone else, that are fair and simple. 

Some people today only see the higher costs of cleaner water and 
the impact to their bottom line. They missed the long-term view. 
What happens when the water is polluted? You now have to look 
at the impact of the Elk River spill in West Virginia, and the con- 
cerns that that spill could have spread downriver into Kentucky. 
You only need to look at the recent spill in my State, downriver 
where Duke power and the coal ash fill, tens of thousands of coal 
ash fills, were discharged into the Dan River. 

The companies responsible for those spills don’t benefit from 
them. The Dan River spill is costing Duke Energy millions of dol- 
lars, and the company responsible for the Elk River spill. Freedom 
Industries, filed for bankruptcies. Companies like mine, which rely 
on a consistent source of clean water, surely don’t benefit. The peo- 
ple in these communities, the ones who can’t shower, bathe or 
wash their clothes, they don’t benefit. 

Our economy doesn’t benefit. The Elk River spill cost West Vir- 
ginia’s economy $19 million a day, according to research at Mar- 
shall University. By contrast, the clean water rules you are dis- 
cussing today would have between $388 million and $514 million 
in annual benefits compared to the $162 million to $270 million in 
costs. There is a strong economic cost for regulations, not against 
them. 

We need to be the world leader in setting the bar for a better 
world, not just one with a cheaper and more polluted future. That 
is why I am asking for you to support EPA’s move to protect our 
clean waters. The people you represent and the companies we rely 
on for jobs and economic growth will thank you. Thank you for 
your time. 

Mr. Gibbs. Thank you. 

Thank you all for coming in. 

My first question to anybody who wants to answer it: I am really 
concerned, I believe when the Clean Water Act was passed in 1972, 
it was set up to be a partnership between the Federal Government 
and the State governments and I think we have come a long way, 
especially in point-source pollution and even nonpoint now to pro- 
tect and enhance our environment and our water quality. 

And I am concerned that this proposed rule has potential to 
erode that State-Federal partnership, because, first of all, I think 
we heard today that the State EPAs haven’t been involved or con- 
sulted in the proposal or the drafting of the rule and that doesn’t 
sound like too much of a partnership to me. 

Does anybody want to comment about the State’s rights of this, 
about how you think the Clean Water Act has been functioning and 
how it can function even better if the State’s involvement is a part- 
nership? Because I would argue, Mr. Pifher, when you talk about 
the differences out West, a one-size-fits-all policy in Washington, 
DC, to me, is a problem. 
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We have an umbrella here but what happens if the States don’t 
have that, are able to have that input to have that enforcement 
when we have issues that come up and step in? What is the long- 
term implications if this proposed rule goes through as it is drafted 
right now to that partnership? 

Mr. PlFHER. Well, if I could start. I think one of the implications 
is that we won’t have the degree of flexibility that is necessary to 
implement it on a more regional basis, if you will, based on dif- 
ferent hydrologic and geologic and climatic conditions that we need 
to be aware of In addition, we have different water rights systems. 
We have a prior appropriations system in the West as compared to 
the riparian system in other portions of the country and that influ- 
ences, I ^ess, the way we address our waters and deal with issues 
surrounding both discharge of pollutants and what is jurisdictional. 

And that partnership does seem to be eroding and we need to 
find a better balance such that everything doesn’t need to be Fed- 
eralized in order to be — we have to recognize everything doesn’t 
need to be Federalized in order to be protected; that State and local 
governments, both of which implement the Clean Water Act and 
file Safe Drinking Water Act, can do a very good job based on the 
site-specific conditions that they are faced with and the cost con- 
straints they are faced with and we have to trust them to do that 
job. 

Mr. Gibbs. Mr. Strong, if you would. 

Mr. Strong. Yes. No, I would just absolutely agree with what 
Mr. Pifher said and add that, in fact, as an example, a lot of the 
success stories in cleaning up water quality in the United States, 
some of which are featured on EPA’s Web site, include projects that 
were done in the State of Oklahoma on a voluntary basis with our 
State agencies working in partnership with our landowners and 
producers to accomplish those great successes in cleaning up water 
quality in the State of Oklahoma without Clean Water Act regu- 
latory burdens being placed on 

Mr. Gibbs. I think you touched on a very important point I want 
to make, so anybody who is tuning into this can understand this. 
I said to Assistant Secretary Darcy in a budget hearing about a 
month ago that this proposed rule they are putting out, I think 
about the average citizen out there who has in their mind what 
navigable means, what I think navigable means, too, but they are 
implying then that waters that aren’t navigable aren’t being regu- 
lated. 

And we all know this isn’t the 1960s anymore, and obviously, 
there have been instances, I know Mr. Henry cited a couple. We 
have had our challenges and there has to be enforcement that has 
to happen, but the States are regulating the local governments for 
that matter, and so all waters are being regulated. My concern is, 
this rule erodes that partnership and maybe it doesn’t enhance or 
protect the environment or water quality but actually goes back- 
wards. So I am very, very concerned about that. 

Mr. Stallman, on the agricultural side, we had the Secretary of 
Agriculture, Tom Vilsack, testify before the Ag Committee about 2 
months ago, and he said normal farming practices are exempt, but 
then he had to list the 56 that they specifically say that are ex- 
empt. Now, I think he was implying, I didn’t get a chance to follow 
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up, that agriculture under those 56, if they are working with 
NRCS, are exempt for 404 permits. 

But I am not so sure. I would like to see your viewpoint on this 
is, all normal farming practices that the Farm Bureau sees are ex- 
empt from 401 and other permitting under the Clean Water Act? 

Mr. Stallman. I appreciate the opportunity to comment on that, 
including probably some of Mr. Perciasepe’s assertions about the 
exemptions for farming. The interpretive rule, you have to look be- 
hind the curtain and understand what the law is and what the rule 
actually says. 

First, those normal farming and ranching exemptions only apply 
to section 404, not section 402 which is the NPDES permitting, 
which is now required for point sources which is a nozzle that ap- 
plies an agricultural chemical. That is number one. 

Number two, it only applies to farming and ranching that has 
been ongoing since 1977. That was the assertion of the Government 
in a court case in 1987, U.S. versus Cumberland Farms of Con- 
necticut, and that has been the position of the EPA and the Army 
Corps of Engineers that the normal farming exemption does not 
apply for those that have not been continuously in operation since 
that time. That would be a lot of older farmers. I started in 1974. 

The other is, is that by requiring compliance within our CS 
standards, now remember these have been voluntary incentive- 
based programs in the past, you are actually morphing them into 
a re^latory program and using those standards as part of a per- 
mission process to conduct normal farming and ranching activities. 

Two other points: I think, I don’t remember if it was Assistant 
Secretary Darcy or Mr. Perciasepe indicated that those 56 practices 
were the ones that would help improve water quality. Well, let me 
tell you what was left out, the practices that were left out that do 
contribute to water quality in terms of farming: Conservation crop 
rotation was left out, contour farming, cover crops, nutrient man- 
agement, terracing and the massive use of no till and minimum till 
in agriculture today, 96.5 million acres for no till cropland, con- 
servation tillage excluding no till, 76 million acres, that was ex- 
cluded from these exemptions and I think most farmers today 
would concur that those are normal farming and ranching prac- 
tices. 

Assistant Secretary Darcy also seemed to indicate you would not 
need a permit for spraying chemicals on farmland. Well, that is 
true as long as none of them are identified as waters of the U.S., 
and that does not mean spraying it in the water. That means the 
ditch that would be identified as a water of the U.S. that a mol- 
ecule of chemical could get on. You still need to have a permit. 

Mr. Gibbs. We will get back to the ditches, but my time is up 
right now. 

I want to turn it over to Mr. Bishop for any questions he may 
have. 

Mr. Bishop. Thank you very much, Mr. Chairman. 

I thank the panel for their testimony. I also thank you for your 
patience. It has been a long morning. 

Mr. Henry, let me first thank you for pointing out the connection 
between an environment that is maintained at a reasonable, if not 
the highest possible level in economic growth and economic sta- 
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bility. I represent the eastern-most 75 or 80 miles of Long Island. 
The eastern-most part of those 75 or 80 miles has among them the 
highest property values in the country. 

And Mr. Kelly, I will tell you that it has some of the more suc- 
cessful and prosperous builders in the country. And those property 
values are what they are, and those builders are as successful as 
they are because of our efforts to protect and preserve the environ- 
ment, and if the Long Island Sound were not a swimmable or fish- 
able water, or Peconic Bay or Big Fresh Pond or Little Port Pond, 
we would not have the property values we have. 

So I think we all have to agree that we have made great strides 
with respect to regulating our waters and that in making those 
strides they have b^een supportive of economic development as op- 
posed to antithetical to economic development. Having said that, I 
also think that we ought to, to the greatest extent possible, try to 
have a fact-based conversation and I think several of your testi- 
mony, you each said, many of you said that this regulation is in 
violation of congressional intent and in violation of, or in antithet- 
ical to Supreme Court rulings. That is simply not correct. 

In 1972, when the Clean Water Act was debated, it was debated 
whether or not navigable waters of the United States should be de- 
fined as navigable, in fact, and that interpretation was rejected by 
our predecessors. It was also rejected by the Supreme Court in 
1975. In Justice Scalia’s opinion in Rapanos, he said, and this is 
in his opinion, I am now quoting, “The Court has twice stated that 
the meaning of navigable waters in the act is broader than the tra- 
ditional understanding of the term and includes something more 
than traditionally navigable waters.” This is Justice Scalia. 

Justice Kennedy came up with a significant nexus test and then 
directed, along with Justice Roberts, the two agencies involved to 
try to define waters that would meet those tests and as Mr. Kelly 
said, quite correctly, this ain’t easy. This is really, really hard, and 
they are trying to do that, and we now have a process in which 
stakeholders can influence the outcome of that. 

But here is something that I would hope you can guide me or 
help me with. If this rulemaking fails or if this rulemaking is with- 
drawn or if we pass the Energy and Water Appropriations Bill and 
language that is currently in that bill survives into law, that lan- 
guage says that Federal funds may not be used to promulgate this 
rule, we are left with the 2008 guidance. 

Now, I am going to read from something that the American Farm 
Bureau and the National Association of Home Builders submitted 
in 2008, and it says, and I am quoting, “The guidance is causing 
confusion and added delays in an already burdened and strained 
permit decisionmaking process which ultimately will result and is 
resulting in increased delays and cost to the public at large.” 

So my question is. A, does that represent the current position of 
the authors of that letter; and B, is it your position that the 2008 
guidance is preferable with its Flaws and imperfections, as outlined 
by your two organizations, is it preferable to the regulation that is 
currently being proposed? 

Mr. Stallman. The first answer to that, Mr. Bishop, is that we 
did ask for rulemaking because a guidance is not a rulemaking. A 
guidance does not allow for public notice and comment. 
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Mr. Bishop. And you asked and they are delivering. They don’t 
like the rulemaking but they are, in fact, proposing a rulemaking, 
right? 

Mr. Stallman. They are proposing a rule. 

Mr. Bishop. Yeah. 

Mr. Stallman. Now, getting back to the Supreme Court deci- 
sions, the one thing that has not been mentioned here this morning 
is that Justice Kennedy also wrote that remote and insubstantial 
waters that eventually may flow into navigable waters would not 
qualify under his definition of significant nexus. 

These proposed rules, definitions and descriptions go far beyond 
what he says would not qualify. So I am not sure. I think there 
is a difference of opinion here about whether this proposal is within 
the boundaries, as you call it, of the Supreme Court cases. 

Mr. Bishop. OK. But if I may, does the statement that I just 
read, does that represent the current position of the home builders? 
So my question to be specific, is the 2008 position of the home 
builders also the 2014 position of the home builders? I am sorry. 
Farm Bureau. 

Mr. Stallman. I am the Farm Bureau. 

Mr. Bishop. Farm Bureau. I do know the difference, by the way. 

Mr. Stallman. We do want a rule that restricts the scope of au- 
thority under EPA, based on the Supreme Court rulings that both 
have said that their scope is not unlimited. 

Mr. Bishop. OK. I want to let Mr. Kelly answer and I don’t want 
to be argumentative, but I want to come back to a point. Mr. Kelly. 

Mr. Kelly. The 2008 rule is clearly preferable to the proposed 
rule, and given the choice, we would live with the 2008 rule. 

Mr. Bishop. With all the imperfections? 

Mr. Kelly. With all its imperfections, and we have repeatedly 
pointed those out, and we have repeatedly asked for a new rule. 
But this rule is simply unacceptable to us. 

Going back to the question you touched on a little while ago 
about the permitting process. The last time we had figures, when 
we studied it, an individual permit took about 788 days to acquire 
and cost north of $280,000 without the mitigation that might have 
gone along with it. 

A streamline permit, based on again, the most recent information 
we have, and this goes back more than a decade, cost $28,000 and 
took 313 days. This just creates massive costs and uncertainty for 
homebuilders. 

I would also suggest that the current proposed rule may have the 
effect of creating a pall on land development in this country, and 
one of the greatest challenges facing the homebuilding industry 
now is the availability of buildable, developable land. Because, as 
you can understand, nothing was taken through the pipeline from 
2007 to recently. Nothing was brought through. 

So our members continue to tell us that they cannot find platted 
approved land to develop on with this rule in place, for the segment 
of our industry that specializes in platting and planning land for 
merchant builders to acquire. They don’t know what the rules of 
the game are at this point in time, and why would they spend hun- 
dreds of thousands of dollars on engineering when they have no 



70 


idea whether their piece of land will be subject to these very vague 
and ambiguous rules? 

Mr. Bishop. My time has expired. Thank you very much. 

Mr. Gibbs. They are going to call votes shortly, and I will an- 
nounce when that happens. 

Mr. Mullin. They haven’t called yet. Go ahead. 

Mr. Mullin. Oh, I was going to say, not that I understand the 
bells around here nor does anybody else, but I was getting confused 
there. You have the TV on? 

Once again, I appreciate the panel for being here and Mr. Kelly, 
ironically enough, I have a couple of property companies. We are 
in the process right now of trying to get about 20 acres platted, and 
it is absolutely absurd what we are having to go through and the 
last time I had to go through, and the last time I actually pur- 
chased nonplatted land, which is very scary, was 2007, I believe 
and back then it was tough. Now, I don’t even know if — it is a 
chance to take, and so I do understand with what you are saying. 

I want to spend a little time with Mr. Strong. I think that is the 
first time I have ever called you that. It is always been J.D., but, 
hey, official titles, right? I want to spend a little bit more time with 
you on understanding a couple of things. 

One, I understand that you have been told, that your agency has 
been told that the rulemaking is going to be handled on a case-by- 
case situation; is that accurate in saying that? 

Mr. Strong. Yes, that is accurate. When we, of course, asked 
some of our regional district offices what the impact of this new 
rule would be on jurisdiction within our State, we were told essen- 
tially that those types of decisions will continue to be made on a 
case-by-case basis, which sort of begs the question whether or not 
we are clarifying anything for everybody if every decision has to be 
made on a case-by-case basis. 

Mr. Mullin. So if you are already being told that, then, the un- 
certainty that runs just in the State, not to mention by the time 
it trickles down to the farmers and to the homebuilders and to the 
other industries that depend on this, but when you are getting 
asked the questions, are you able to even make a decision now? 

Mr. Strong. No, we are not. We absolutely are not. 

And you sure can’t tell, I think, from reading the rule. Certainly, 
the additional questions and answers from this hearing and fol- 
lowup calls that we are having now with the agencies are helping 
to clarify things. But I think, as Mr. Pifher said, what is important 
is what is in writing, and so even though we may get some clari- 
fication outside of the lan^age of the rule through these types of 
forums, we need clarification in writing to give folks the finality 
that they need to be able to plan their businesses, their develop- 
ments, and, as a State, to be able to implement these important 
programs to protect water quality in our States. 

Mr. Mullin. So once it is clarified, how much time are you going 
to need to be able to get your agency spun up to be able to comply 
with the new rule that may or may not exist until you get a case- 
by-case clarification on it? 

Mr. Strong. Well, I think if at the end of the day we got enough 
clarification in the rule that would support the statements made in 
the earlier panel that this really isn’t any expansion of jurisdiction. 
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then we would expect that it would have really sort of no addi- 
tional impact on the burden on the States to implement the law. 

So really, it all sort of depends on what that clarification looks 
like. If it does, in fact, change the scope of jurisdiction in any way 
then it would take us more than 90 days, I can guarantee you that, 
to figure out what the impact would be on the States and our pro- 
grams to implement these Clean Water Act programs as well as on 
our regulated communities. 

Mr. Mullin. Have you guys already identified some, I guess, 
what is the word I am looking for here? Have you guys identified 
areas to where the State and the Federal agencies are conflicting 
with each other? 

Mr. Strong. Well, I think, certainly, you could easily read the 
rule as it stands right now and identify areas where what we 
thought before was totally subject to the States jurisdiction could 
now be under the Federal jurisdiction which essentially removes 
the flexibility that was discussed earlier that is necessary for us to 
implement these programs in our States, in our various States with 
our very unique hydrology that is vastly different from State to 
State. 

Mr. Mullin. I appreciate your time being here, J.D. It is always 
a pleasure to visit with you. 

Mr. Stallman, I want to go back to you real quick. With the 
Farm Bureau, the point I made earlier about existing farms, exist- 
ing permits, have you guys had any clarification on this at all such 
as what they are referring to? 

Mr. Stallman. No. Not as was referred to by Mr. Perciasepe and 
Assistant Secretary Darcy. What we do know is it has been the po- 
sition of the Corps and the EPA, based on the court case in 
1987 

Mr. Mullin. Right. 

Mr. Stallman [continuing]. U.S. versus Cumberland Farms of 
Connecticut, that unless from 1977 on you had maintained a con- 
tinuous farming operation for which you had an exemption there 
under the law that was passed by Congress — unless you main- 
tained that continuously, you didn’t qualify. That means there are 
no young farmers and ranchers that will be exempt. 

Mr. Mullin. So — and, if you could, just a couple more seconds 
here. 

So the heartbeat of this country being the farming community, 
in my opinion, is that — is threatened here by seeing permits that 
are required to do some of the farming that we have to be less 
available or even nonexisting. 

Do you — are you hearing that from your — from your members or 
is that kind of the assessment you guys are taking on your own? 

Mr. Stallman. More and more, as the information of the rule 
has gone out to our members and they understand what — the po- 
tential impact it could have on their farming operations, we are 
hearing that it will just not work. 

This law was never designed to regulate on a permitting basis 
agriculture. Our land is — our property is measured in acres, not in 
square feet. 

Mr. Mullin. Yes. 
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Mr. Stallman. And the timelines involved in agriculture, the in- 
tegration of what we do with whatever Mother Nature gives us, 
you know, we don’t have time to get the permits as the timelines 
are indicated it takes to get one, much less the cost of getting one. 

I will be honest with you. If my farm is determined to need a 
permit to conduct my normal farming operations that have been 
conducted for over 100 years there, there is not enough profit mar- 
gin for the cost of permits for me to make an economic decision to 
seek a permit and continue farming. 

Mr. Mullin. Thank you. 

Thank you, panel, for being here. 

Thank you. Chairman. 

Mr. Gibbs. We are still good on votes. We have 8 minutes; 410 
people haven’t voted yet. So I want to ask another question. 

There is a lot of concern — it is really a concern to me about this 
ditch issue and the tributaries. I mean, we had the first panel, and 
it was unclear. 

And when you read through the rule and the pre-am and some 
of the things of the rule, I think you can conclude that — at least 
I do — ditches can be tributaries and tributaries are not subject to 
significant nexus test. Tributary ditches, then, are categorically in- 
cluded, and significant nexus does not apply under the rule. 

Does anyone want to comment on that? Do you agree? The EPA 
said today that tributaries are included under the rule and that 
ditches can be included and then don’t have to meet a significant 
nexus test. 

Am I interpreting that right? Anybody want — Bob, do you want 
to 

Mr. Stallman. We agree. These are categorical definitions. And 
regardless of the assurances and intent expressed by Government 
officials, the only thing that will make a difference in court and liti- 
gation is what do the words of the rule say. 

We have seen EPA and the Corps throughout 30-plus years of 
litigation seek the very strictest definition that gives them the 
broadest scope of authority. 

And so, when you say bed, bank and ordinary high water mark, 
I can show you several miles of ditches on my farm that have those 
characteristics and, you know, then they become a regulated water, 
and they are not today. 

Mr. Gibbs. Yeah. 

So when I heard the previous panel kind of answer those ques- 
tions we asked about ditches, they kind of inferred that most 
ditches would not be included, and I think they even inferred that 
local governments’ road ditches would not be a problem. It would 
not take a permit if they were going to do any cleaning of the 
ditches, because I specifically asked that question. 

So you are shaking your head, Mr. Williams or Mr. Pifher. 

Mr. Williams. Well, just real quickly, I heard from the previous 
panel that roadside ditches generally drain uplands and don’t go 
anywhere. 

In my county, when we collect the water, we have to take it to 
an outlet, and that is generally a tributary or some adequate out- 
let. That, by definition — is their definition, is a roadside ditch. 
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Mr. Gibbs. So the followup question, then, if it is ruled — if they 
rule it or it happens through litigation and you have to get a 404 
permit to clean your roadside ditches, then you, as a local govern- 
ment entity, are — I would think would be liable for not keeping the 
integrity of the ditch and — ^but maybe you couldn’t get the permit 
fast enough. 

Can you see a scenario like that occurring? 

Mr. Williams. Very much so. It is time and money. Both of those 
will be severely impacted. I agree with you. 

Mr. PlFHER. I would just add that most ditches, and certainly in 
Colorado and most areas in the West, at least the arid areas, take 
water off traditional navigable waters, I mean, by virtue of their 
water rights decrees. 

And then oftentimes they have an obligation even to return the 
water that they don’t consumptively beneficially use to a water of 
the United States; and, so, therefore, they are jurisdictional. 

And most of them have historically been jurisdictional. So, yeah, 
you can’t generalize and say most ditches are excluded. 

Mr. Gibbs. Well, me, as an elected representative, I interpret 
this as either their intent is a good intent or they have a hidden 
agenda and are not being truthful. I just don’t know. 

I am really, really concerned about this, because you guys made 
some good comments and good statements here and some of their 
statements in the previous panel were, “I don’t think so,” “I am not 
sure.” 

The vagueness and the ambiguousness of the whole issue is real- 
ly concerning and I think it does open it up to litigation at the very 
least. 

Would everybody concur, that we have really got an issue here 
in the future if it goes through this way? 

Mr. Henry. Mr. Chairman, can I make a comment, please? 

Mr. Gibbs. Yes. 

Mr. Henry. You know, we are talking about ditches. We are talk- 
ing about cost. We are talking about the lifeblood of societies, the 
water that goes through that. What I look to the Federal Govern- 
ment for is that long-term vision of the protection of that water. 

And I think, if you step away and look at the global implications 
of water and society, we have got some serious problems ahead of 
us. So we really have to look — ^you know, step back. 

I mean, this is a very serious problem we are dealing with, and 
I think we are just — we are getting into the trenches and we are 
missing the big picture. I mean, you know, destroying our water 
quality affects the quality of our life. Look what is happening to 
China right now. 

Mr. Gibbs. There are no regulations over there. That is part of 
the issue. But I would think that — go ahead, Mr. Stallman. You 
can comment. 

Mr. Stallman. Well, let me respond to that. Yeah. You know, 
that is the big-picture stuff, but let me talk about how it works on 
the farm. 

Prescribed grazing is one of the so-called exempt practices for 
those few farmers that will qualify for it. So the implication is, if 
you do not qualify for it, then prescribed grazing is not an exempt 
normal farming and ranching activity. 
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And, therefore, if you are doing prescribed grazing in a ditch — 
and you have to understand my country is kind of flat. We have 
a lot of ditches where we let cows graze to keep them cleaned out 
where they actually will carry water. 

If that requires me to fence off those ditches to keep them from 
grazing or to get a permit to allow those cows to graze there, you 
know, once again, I will shut it down because the cost — the eco- 
nomics will not work. 

So that is where it gets down to the farm. 

Mr. Gibbs. Yeah. 

And, Mr. Henry, I don’t think anybody on this panel or anybody 
on this dais doesn’t want to do everything they can to make sure 
that our water quality is improved and we enhance it and protect 
it, but we can also regulate ourselves to death and actually go 
backwards. 

And the one example I have talked about previous to the hear- 
ings with the EPA is my personal example as being a former hog 
farmer. 

The years the hog market went south, we tried to stay in busi- 
ness, pay the employees, pay the bills, and the years we could 
make some money, then we looked at doing things on the farm to 
improve grass waterways and do things. 

But if we put so much burden and regulation on people like — 
farmers like Mr. Stallman, the environment is going to suffer. So 
we have to be reasonable about this. We should never forget that 
the Clean Water Act was set up to be a partnership between the 
States and the Feds. 

And this concern I have with this rule moving forward is that it 
is eroding that partnership and we will have degradation of our 
water quality in the United States and, also, our economy and jobs. 

So I need to conclude because we have to go vote. I don’t think 
there is any reason to come back. I think we have pretty much got 
the message and everybody hit their point. 

And I really do want to thank you for coming in and being here 
for several hours. 

So this concludes the hearing. Thank you very much. 

[Whereupon, at 1:26 p.m. the subcommittee was adjourned.] 
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Mr. Chairman, 

My home state of Missouri is one of the largest producing agriculture states in the nation. North 
Missouri, which I represent, is made up of 36 counties stretching from the Missouri River to the 
Mississippi River. The people I represent rely on Missouri farming to earn a living, and it is 
these activities which support our local and regional economies in the heartland. 

In my four years as the Chairman of the House Small Business Committee, I have held more 
than 20 hearings examining the effects of regulations on small businesses and the economy. 
However, few regulations are as expansive and as potentially damaging to small businesses and 
farmers as the EPA’s recently proposed “Waters of the United States” rule. 

As currently drafted, this rule would extend the regulatory reach of the Clean Water Act to 
thousands of small streams, ditches, ponds, and other isolated waters, some of which may 
contain little or no water. 

The EPA claims that the proposed rule will increase clarity as to which waters are subject to 
Clean Water Act jurisdiction. However, this proposed rule creates more confusion - not less. 
Terms like “neighboring,” “floodplain,” “riparian area,” “tributary” and “significant nexus” are 
vaguely defined and fail to clarify where EPA jurisdiction will end. 

What I see is the EPA threatening to drown small businesses, home builders, farmers, and 
families in unnecessary regulatory burdens, higher costs, and bigger headaches. 

One of my constituents, Steve Hall of Platte County, Missouri, is trying to build a small pond on 
his property where no water has existed before. According to Mr. Hall, a dry ditch also on his 
property would become a “navigable” waterway that is critical to the local ecosystem under EPA 
rules. If Mr. Hall is ever going to see his pond, he has been told that it is going to cost him six- 
figures in permitting fees. 


PAINTED ON AECYOED PAPER 
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Just a couple weeks ago, Tom Woods, a constituent from Blue Springs, Missouri and Owner of 
Woods Custom Homes, testified before the Small Business Committee about how the EPA’s rule 
is going to hurt home builders, Mr. Woods, who is the former mayor of Blue Springs, fears the 
significant impact the rule will have on small businesses nationwide, an important notion that 
both the EPA and the Army Corps chooses to ignore. 

While this proposed rule clearly has significant consequences for everyday Americans, the EPA 
and the Army Corps of Engineers failed to assess these impacts. Had the agencies conducted 
outreach to small businesses and property owners, perhaps they would have realized the dramatic 
impact of this rule before it was proposed. For that reason, I call on the EPA and Corps to 
withdraw the rule and conduct the required small business impact analysis and outreach before 
proceeding. 
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Good afternoon Chairman Gibbs, Ranking Member Bishop, and members of the Subcommittee. I am 
Bob Perciasepe, the Deputy Administrator of the U.S. Environmental Protection Agency. I am pleased 
to be here today with Assistant Secretary of the Army for Civil Works, Jo-Ellen Darcy, to discuss our 
agencies’ recently proposed rule which would clarify the jurisdictional scope of the Clean Water Act, 
(CWA) simplifying and improving the process for determining waters that are, and are not, covered by 
the Act. The agencies’ proposed rule was published in the Federal Register on April 2 1, 2014, and is 
available to the public now for their review and comment. 

I want to begin by emphasizing that we are discussing a proposed rule that we anticipate will receive 
tens of thousands of public comments. We look forward to addressing these comments when wc finalize 
revisions that further clarify our regulations and make them more effective in implementing the statute, 
consistent with the law and sound science. Our goal in revising the rule is straightforward: to respond to 
requests from stakeholders across the country to make the process of identifying waters protected under 
the CWA easier to understand, more predictable, and more consistent with the law and peer-reviewed 
science. We believe the result of this rulemaking will be to improve the process for making 
jurisdictional determinations for the CWA by minimizing delays and costs and to improve predictability 
and consistency for landowners. 
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The proposed rule preserves all existing agricultural exemptions under the CWA and in addition, we 
worked closely with our partners at the U.S. Department of Agriculture to promote additional 
conservation practices that enhance farming and protect water quality through a companion Interpretive 
Rule that clarifies which practices are exempt from CWA permitting requirements. We are also working 
with our partners in the states and tribes to assure their voices are effectively represented as we proceed 
through this rulemaking. The proposed rule continues to respect states’ well-defined and long-standing 
relationships with federal agencies in implementing CWA programs. 

We are working closely with our partners at the U.S. Department of Agriculture to reduce regulatory 
burdens for the nation’s farmers, rancher,s, and foresters by promoting practices that enhance farming 
and protect water quality, and by clarifying that these practices are exempt from CWA permitting 
requirements. We are also working with our partners in the states and tribes to assure their voices are 
effectively represented as we proceed through this rulemaking. The proposed rule continues to respect 
states’ well-defined and long-standing relationships with federal agencies in implementing CWA 
programs. 

In my testimony today, I plan to highlight the uncertainty and confusion that prompted stakeholders to 
ask the agencies to develop a proposed rule. 1 will then describe the primary elements of the proposed 
rule and how the rule will provide additional clarity regarding waters that arc and are not “waters of the 
United States.” 1 will discuss our agencies’ efforts to improve clarity and preserve existing CWA 
exemptions and exclusions for agriculture, and the agencies’ recently released interpretive rule, which 
clarifies that certain agricultural conservation practices that protect or improve water quality are exempt 
from CWA Section 404 permitting requirements, finally, 1 will describe our work to improve the 
scientific basis for our decision-making and to gather public input on the proposed rule. 
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The Importance of Clean Water 

The foundation of the agencies' rulemaking efforts to clarify protection under the CWA is the goal of 
providing clean and safe water to all Americans. Clean water is vital to every single American - from 
families who rely on affordable, safe, clean waters for their public drinking water supply, and on safe 
places to swim and healthy fish to eat, to farmers who need abundant and reliable sources of water to 
grow their crops, to hunters and anglers who depend on healthy waters for recreation and their work, to 
businesses that need a steady supply of clean water to make their products. The range of local and large- 
scale businesses that we depend on — and who, in turn, depend on a reliable supply of clean water — 
include tourism, health care, farming, fishing, food and beverage production, manufacturing, 
transportation and energy generation. 

In addition to providing habitat, rivers, lakes, ponds and wetlands supply and cleanse our drinking water, 
ameliorate storm surges, provide invaluable storage capacity for some flood waters, and enhance our 
quality of life by providing myriad recreational opportunities, as well as important water supply and 
power generation benefits. Consider these facts about the value of clean water to Americans: 

• Manufacturing companies use nine trillion gallons of fresh water every year. 

• 3 1 percent of all water withdrawals in the U.S. arc for irrigation, highlighting the extent to 
which the nation’s farmers depend on clean water. 

• About 40 million anglers spend $45 billion annually to fish in U.S. waters. 

• The beverage industry uses more than 12 billion gallons of water annually to produce 
products valued at $58 billion. 

• About 60 percent of stream miles in the U.S. only flow seasonally or after rain, but are 
critically important to the health of downstream waters. 


3 



80 


• Approximately 117 million people — one in three Americans - get their drinking water from 
public systems that rely on seasonal, rain-dependent, and headwater streamsJ 

Legal Background and Recent Confusion Regarding CWA Jurisdiction 

In recent years, several Supreme Court decisions have raised questions regarding the geographic scope 
of the Act. In Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers^ 53 1 U.S. 
159 (2001), the Supreme Court in a 5-4 opinion held that the use of “isolated’' non-navigable intrastate 
ponds by migratory birds was not by itself a sufficient basis for the exercise of Federal regulatory 
authority under the CWA . Five years after this case, the Court again addressed the Clean Water Act 
term “waters of the United States” in Rapanos v. United States, 547 U.S. 7 1 5 (2006), which involved 
two consolidated cases in which the CWA had been applied to wetlands adjacent to non-navigable 
tributaries of traditional navigable waters. While all Members of the Court agreed that the term “waters 
of the United States” encompasses waters, including wetlands, beyond those that are navigable in the 
traditional sense, the case yielded no majority opinion. Neither the plurality nor the concurring opinion 
in Rapanos invalidated any of the agencies’ existing regulations defining “waters of the United States,” 
but these opinions did raise questions concerning how to determine which waters were jurisdictional 
pursuant to their regulations.^ 

Following these decisions, there has been a lack of clarity regarding CWA jurisdiction over some 
streams and wetlands. For nearly a decade, members of Congress, state and local officials, industry, 
agriculture, environmental groups, and the public have asked our agencies for a rulemaking to provide 


' A county-level map depicting the percent of the population receiving drinking water directly or indirectly from streams that 
are seasonal, rain-dependent or headwaters is available at httD://water.epa.gov/tvpe/rsi/drinkingvvatermap.cFm . 

- Additional background information on these cases is included in the preamble to the agencies" proposed rule, as well as a 
legal appendix to the proposed rule, which are available at http://www2.epa.gov/sites/production/flles/2Q14-Q4/documents/fr- 
2()l4-07i42.pdf . 4 
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clarity.^ This complexity has made enforcement of the law difficult in many cases, and has increased the 
amount of time it takes to make jurisdictional determinations under the CWA. 

In response to these implementation challenges and significant stakeholder requests for rulemaking, the 
agencies began developing a proposed rule. To help inform the proposed rule, the agencies began 
reviewing available peer-reviewed science regarding the connectivity or isolation of aquatic resources 
and effects on downstream waters, a topic I will discuss in more detail later. Consistent with EPA and 
U.S. Army Corps of Engineers (“the Corps”) policy to promote communications among the agencies, 
states and local governments, and in recognition of the vital role states play in implementation of the 
CWA, the EPA undertook federalism consultation for this effort. The EPA held a series of meetings and 
outreach calls with state and local governments and their representatives soliciting input on a potential 
rule. During this process, state and local governments identified a number of issues, which the agencies 
have considered in developing the proposed rule. 

Key Elements of the Proposed Rule 

The agencies’ proposed rule helps to protect the nation’s waters, consistent with the law and currently 
available scientific and technical expertise. The rule provides continuity with the existing regulations, 
where possible, which will reduce confusion and will reduce transaction costs for the regulated 
community and the agencies. Toward that same end, the agencies also proposed, where consistent with 
the law and their scientific and technical expertise, categories of waters that are and are not 
jurisdictional, as well as categories of waters and wetlands that require a case-specific evaluation to 
determine whether they are protected by the CWA. 


^ A list of individuals and organizations who requested clarification of Clean Water “Waters of the United States” by 
rulemaking is available at http://www2.epa.gov/sites/productton/fdcs/2014-03/documents/wus request rulemaking.pdf . ^ 
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Specifically, the proposed rule clarifies that, under the CWA: 

• Ail tributaries to the nation’s traditional navigable waters, interstate waters, the territorial seas, or 
impoundments of these waters would be protected because they are critical to the chemical, 
physical, and biological integrity of these waters. 

• Waters, including wetlands, that are adjacent to traditional navigable waters, interstate waters, 
the territorial seas, jurisdictional tributaries, or impoundments of these waters would be protected 
because such waters possess a significant nexus to traditional navigable waters, interstate waters, 
or the territorial seas. 

• Some waters would remain subject to a case-specific evaluation of whether or not such waters 
meet the legal standards for federal jurisdiction established by the Supreme Court. 

• Certain waters are exeluded, as described below. 

The proposed rule also discusses several regulatory alternatives that would reduce or eliminate the need 
for case-specific evaluations, to provide even greater clarity for the public. The proposed rule retains the 
agencies’ longstanding exclusions for waste treatment systems and prior converted cropland, from the 
definition of “waters of the United States.” Moreover, the agencies also propose to clarify for the first 
time, by rule, that certain features and types of waters are not considered “waters of the United States.” 
These include features such as certain intermittent and ephemeral ditches; artificially irrigated areas that 
would revert to uplands if irrigation were to cease; artificial lakes and ponds used for purposes such as 
stock watering, irrigation, settling basins, or rice growing; and groundwater, including groundwater 
drained through subsurface drainage systems. 


The agencies’ proposed rule continues to reflect the states’ primary and exclusive authority over water 
allocation and water rights administration, as well as state and federal co-regulation of water quality. 
The agencies worked hard to assure that the proposed rule reflects these fundamental CWA principles. 
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which we share with our state partners. Now that the agencies have released a proposed rule, we look 
forward to additional opportunities for close collaboration with state and local governments to review 
the comments we received during our voluntary federalism consultation and to discuss how the proposed 
rule addresses those comments. The agencies will continue to take input from state and local 
governments as the rulemaking process continues. 

Concurrent with the release of the proposed rule, the agencies published an economic analysis of the 
benefits and costs of the proposed rule based on implementation of all parts of the CWA. We concluded 
that the proposed rule would provide an estimated $388 million to $514 million annually of benefits to 
the public, including reducing flooding, filtering pollution, providing wildlife habitat, supporting 
hunting and fishing, and recharging groundwater. The public benefits significantly outweigh the costs of 
about $162 million to $278 million per year for mitigating impacts to streams and wetlands, and taking 
steps to reduce pollution to waterways."* 

Benefits of the Proposed Rule for Agriculture 

For the past several years, the ERA and the Corps have listened to input from the agriculture community 
while developing the proposed rule. Using the input from those discussions, the ERA and the Corps then 
worked with the U.S. Department of Agriculture to ensure that concerns raised by farmers and the 
agricultural industry were addressed in the proposed rule. The proposed rule does not change, in any 
way, existing CWA exemptions from permitting for discharges of dredged and/or fill material into 
waters of the U.S. associated with agriculture, ranching, and forestry activities, including the exemptions 
for: 


This analysis is available at http://wvAv2.epa.gov/sites/production/files/20 1 4- 
03/documents/wus proposed rule economic analvsis.pdf . 
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• Normal farming, silviculture, and ranching practices, which include plowing, seeding, 
cultivating, minor drainage, and harvesting for production of food, fiber, and forest products; 

• Upland soil and water conservation practices; 

• Agricultural stormwater discharges; 

• Return flows from irrigated agriculture; 

• Construction and maintenance of farm or stock ponds or irrigation ditches; 

• Maintenance of drainage ditches; and 

• Construction or maintenance of farm, forest, and temporary mining roads, where constructed 
and maintained in accordance with best management practices. 

1 want to emphasize that farmers, ranchers, and foresters who are conducting these activities covered by 
the exemptions (activities such as plowing, tilling, planting, harvesting, building and maintaining roads, 
ponds and ditches, and many other activities in waters on their lands), can continue these practices after 
the new rule without the need for approval from the Federal government. Additionally, the proposed rule 
expressly excludes groundwater from jurisdiction, including groundwater in subsurface tile drains. It 
reduces Jurisdiction over ditches, and maintains the existing exclusions for prior converted cropland and 
waste treatment systems, including treatment ponds or lagoons. 

In addition, in coordination with USDA’s Natural Resources Conservation Service (NRCS), the EPA 
and the Corps clarified that certain additional NRCS conservation practices occurring in “Waters of the 
U.S”, identified by the USDA, the EPA, and the Corps, and implemented in accordance with published 
USDA conservation practice standards, are exempted from CWA Section 404 permitting as normal 
farming activities. The agencies did so through an interpretive rule that was published at the same time 
as the proposed rule and that went into effect on April 3, 2014. Moreover, through a memorandum of 
understanding, EPA, the Corps, and USDA now have a collaborative process for working together to 
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implement these exemptions. It will facilitate the periodical identification, review, and update of the list 
of NRCS conservation practice standards and activities that would qualify under the exemption.^ 

Science and Public Input in the Agencies' Rulemaking Efforts 

The agencies’ rulemaking efforts have been informed by the latest peer-reviewed science regarding the 
connections between aquatic resources and effects on downstream waters. In preparation for the 
proposed rule, the EPA reviewed and considered more than 1,000 peer-reviewed scientific papers and 
other data, and the EPA’s Office of Research and Development prepared a draft peer-reviewed synthesis 
of published peer-reviewed scientific literature discussing the nature of connectivity and effects of 
tributaries and wetlands on downstream waters. This draft report, '"Connectivity of Streams and 
Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence f informed the 
agencies’ development of the proposed rule.^ Following an earlier external peer review, the Report is 
currently undergoing peer review led by EPA’s Science Advisory Board (SAB). We expect the SAB 
review to be completed later in 2014. The rule will not be finalized until the EPA develops a final 
scientific report that considers the results of the SAB review, which will help inform the final rule. 

Next Steps 

The agencies published the proposed rule in the Federal Register on April 21, and the public comment 
period on the proposed rule will be open for 182 days, closing on October 20. During this period, the 
agencies are launching a robust outreach effort, holding discussions around the country and gathering 
input from states, local governments, and other stakeholders needed to shape a final rule. We welcome 
comments from all stakeholders on the agencies’ proposed rule. At the conclusion of the rulemaking 

' The agencies’ interpretive rule and memorandum of understanding are available at 
http://watcr.epa.aov/lawsregs/guidance/wetlands/CWAwatcrs.cfTn . 

* The draft report is available at 

http://voscmite.epa.gov/sab/sabproduct.nsf/fedrgstr activites/Watcrshcd%2()Connectivitv%20Report . 
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process, the agencies will review the entirety of the completed administrative record, including public 
comments and the EPA’s final science synthesis report. The comments will be summarized and made 
publicly available. The agencies will make appropriate revisions to the rule in response to public 
comments and to recommendations from the Science Advisory Board’s review of the scientific report. 

Conclusion 

Thank you Chairman Gibbs, Ranking Member Bishop, and members of the Subcommittee, for this 
opportunity to discuss the agencies’ efforts to provide additional clarity regarding the geographic scope 
of the Clean Water Act. Assistant Secretary Darcy and I look forward to robust public input on the 
agencies’ proposed rule to ensure that it achieves the goal of providing greater predictability, 
consistency, and clarity in the process of identifying waters that are, and are not, covered by the C WA. 

Thank you again, and I will be happy to answer your questions. 


I 
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Questions for the Record for the Honorable Bob Perciasepe 
House Committee on Transportation and Infrastructure 
Subcommittee on Water Resources and Environment 
June 11,2014 


Questions from the Honorable Tim Bishop (D-NY) 

1. Does anything in the proposed rule, or the accompanying documents, limit the existing statutory 
or regulatory exemptions that apply today for agricultural or ranching related activities, such as 
those related to normal fanning activities or those related to agricultural return flows? 

Response: No. The U.S. Environmental Protection Agency’s and U.S. Army Corps of Engineers’ 
(hereafter, “the agencies”) proposed rule retains all existing Clean Water Act (CWA) exemptions for 
agriculture and ranching activities. It also maintains all existing regulatory exclusions from the 
definition of “waters of the United States,” including for prior converted cropland. The agencies also 
proposed to codify for the first time longstanding practices that have generally considered certain 
features and types of waters not to be “waters of the United States.” Codifying these longstanding 
practices supports the agencies’ goals of providing greater clarity, certainty, and predictability for the 
regulated public and the regulators. Under the proposal, the waters identified in section (b) as excluded 
would not be “waters of the United States,” even if they would otherwise fall within one of the 
categories in (a)(1) through (a)(7). The exclusion includes certain waters on farmland, including 
artificially created farm ponds or lakes created by excavating and/or diking dry land and used 
exclusively for such purposes as stock watering, irrigation, settling basins, or rice growing, and 
artificially irrigated areas that would revert to upland should application of irrigation water to that area 
cease. 


2. Can you distinguish between normal farming activities, which are permitted under section 
404(f)(1) and "conversion" activities, which are specifically excluded under section 404(f)(2)? 
Does anything in Che proposed rule, or the accompanying documents, change this distinction? 

Response: CWA section 404(f)(1) provides permitting exemptions for normal farming activities listed 
in the Act include plowing, seeding, cultivating, minor drainage and harvesting for the production of 
food, fiber and forest products, or upland soil and water conservation practices that are part ofan 
e.stablished (i.e., on-going) farming, silviculture, or ranching operation. As provided by the CWA, 
where the purpose of an activity is to bring waters into a use to which they were not previously subject 
and where the flow or circulation of those waters may be impaired or the reach of those waters reduced, 
the discharge of dredged or fill material incidental to that activity would be recaptured under section 
404(0(2) and would require a permit. 

Neither the proposed rule nor the 404(0(1 )(A) Interpretive Rule would eliminate or limit any of the 
404(0(1) exceptions or change the application of the “recapture provision” under 404(0(2). The 
Interpretive Rule would clarify that certain specific Natural Resources Conservation Service (NRCS) 
conservation practices fall within the 404(0(1) exemptions. 
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3. There was some debate in the Subcommittee hearing about whether the normal farming 
activities exemption only applied to specific individuals who have been engaged in these activities 
since 1977. Therefore, with respect to the continuity of norma! farming activities for the purposes 
of section 404(f)(1), does the same person need to be carry out these activities for the exemption to 
apply, or does the exemption apply if the same type of activities occur at the site (i.c., not 
converting the land to a use to which it was not previously subject)? Does anything in the 
proposed rule, or the accompanying documents, change the application of this exemption? 

Response: There is no set date for a producer to have begun operations {i.e. 1977) to be considered 
“established” for the exemptions in section 404(f)(1) to apply. Further, because section 404(f)(1) is an 
activity-based exemption, there is no requirement that the same producer continue the operations. 
Activities which convert a wetland which has not been used for farming or forestry into such uses are 
not considered part of an established operation, and are not exempt. 

Nothing in the proposed rule or its accompanying documents would change the application of these 
exemptions. The Interpretive Rule would clarify that certain specific NRCS conservation practices fall 
within the 404(f)(1) exemptions. 


4. With respect to the interpretative rule, it was suggested during Q&A that if a specific 
agricultural conservation practice is not included as part of the March 2014 Interpretive Rule and 
Memorandum of Understanding, that these practices would, by inference, be excluded from 
coverage as a normal farming practice under section 404(f). Is this the case? 

Response: The agencies’ interpretive rule clarifies section 404(f)(1)(A) of the CWA by providing 
guidance that specific NRCS conservation practices that discharge dredged and/or fill material into 
waters of the United States and that are designed and implemented to protect and enhance water quality 
are exempt from permitting requirements under CWA section 404 because they are part of normal 
farming operations. It is critical to emphasize that this list is in addition to those practices specifically 
named in the CWA, in addition to "other activities of essentially the same character as named" ( 44 FR 
34264). 


5. Can you clarify whether the draining of a waterbody requires a Clean Water Act permit? 

Does anything in the proposed rule, or the accompanying documents, change this distinction? 

Response: Draining of a waterbody, without any accompanying discharges of pollutants, would not 
require a Clean Water Act permit. Such an activity would only require a permit if it results in a point- 
source discharge of pollutants into a “water of the U.S.” The proposed rule does not change the current 
applicability of the CWA to such an action. 


6. How is the proposed rule helpful to American farmers? Will the rule reduce regulatory 
burdens on the nation's agriculture producers? 

Response: The agencies’ proposed rule will help provide further clarity for America's farmers and 
ranchers regarding where the CWA applies, and where it does not. The proposed rule provides clearer 
categories of waters that would be jurisdictional, as well as a clearer list of the waters and features that 
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are not jurisdictional. Providing a clearer regulatory definition will streamline the process of making 
jurisdictional determinations and provide additional clarity and predictability to this process. 

The agencies’ propose, for the first time by rule, to exclude some waters and features that the agencies 
have by longstanding practice generally considered not to be "waters of the United States.” With 
respect to farming and ranching, these practices that would be exempted by rule include, for example: 

• Ditches that are excavated wholly in uplands, drain only uplands, and have less than 
perennial flow; 

• Ditches that do not contribute flow, either directly or through another water, to a 
traditional navigable water, interstate water, the territorial seas or impoundment; 

• Artificially irrigated areas that would revert to upland should application of irrigation 
water to that area cease; and 

• Artificial lakes or ponds created by excavating and/or diking dry land and used 
exclusively for such purposes as stock watering, irrigation, settling basins, or rice growing. 

The agencies met extensively with farmers and ranchers and their representatives during the public 
comment period, which closed on November 14, 2014, This dialogue has been helpful in identifying 
additional areas for the agencies to consider for providing further clarity to American farmers as the 
agencies develop a final rule. 


Questions from the Honorable Lois Frankel (D-FL) 

L MS4 permittees are currently responsible for direct discharges from their stormwater 
management systems into Waters of the United States (WOTUS). MS4 stormwater systems 
include canals, ditches, structures, pump stations, lakes, ponds, wetlands, pipes, swales, and 
roadways that provide retention, treatment and conveyance of stormwater. Under the proposed 
rule these facilities will arguably become WOTUS, resulting in the broadening of the number of 
county maintained facilities that would subject to federal permitting. Under this scenario, MS4 
permittees will have their jurisdictional facilities reduced to only the pipe system associated with 
road drainage. As a result, the number of MS4 permittees, the number of applicable storm water 
management programs and the size of the MS4 contributing drainage area will be reduced, along 
with the ability to implement effective restoration programs associated with traditional MS4 
programs. The treatment systems constructed to meet NPDES permit requirements will effectively 
be eliminated. Was it the intent of the FPA and the US Army Corps of Engineers to shrink the size 
of the MS4 program and, if not, do the agencies intend to propose revisions to the rule to exempt 
IVIS4 permitted stormwater systems and associated facilities from the definition of WOTUS? If the 
agencies do intend storm/surface water management systems to fall under the scope of the rule, 
where do the federal agencies propose local governments construct treatment systems, 
particularly in a region such as South Florida where the population is wholly dependent on 
surface water management and flood control? 

Response: The agencies did not intend to change the jurisdictional status of stormwater systems as a 
result of their proposed rule, which is currently addressed on a case-specific basis, taking into account 
the specific characteristics of each system. During the public comment period, the agencies received 
many comments from representatives of cities, counties, and other entities concerned about how the 
proposed rule may affect stormwater systems, and the agencies commit to carefully reviewing these 
comments and considering them to provide maximum clarity in this area. 
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2. The Florida Department of Environmental Protection currently regulates surface water 
management systems under statewide environmental resource permitting programs that 
additionally provide certification under Section 401 of the Clean Water Act that the systems 
comply with the applicable provisions of the Clean Water Act. While the proposed rule preserves 
the existing exemption for wastewater treatment systems from being considered WOTUS, 
currently permitted surface water management systems could arguably fall within the definitions 
articulated under the proposed rule. Will the agencies explicitly exempt surface water 
management systems that are permitted under state law and meet state water quality standards 
from being considered WOTUS? If not, why not? 

Response: The agencies’ proposed rule does not specifically exempt such state-permitted surface water 
management systems from CWA jurisdiction, and the agencies did not intend with their proposed rule to 
change the status quo with respect to such systems. The agencies look forward to carefully considering 
comments from Florida municipalities and agencies and all stakeholders to provide clarity in this area in 
the final rule. 


3. The proposed rule will additionally require dredge and fill permitting for maintenance activities 
performed within manmade canals, ditches, stormwater treatment ponds and created stormwater 
treatment wetlands that already have environmental resource permits issued by the state 
permitting agencies. In many cases, the maintenance of a storm water management system must 
be performed in a timely manner to minimize flooding and water quality impacts. The result of 
requiring additional permitting for maintenance projects will be to increase costs and the amount 
of time necessary to complete required maintenance projects for local governments. Additionally, 
the increased permit requirements will increase the number of permits that will require handling 
and processing by the US Army Corps of Engineers. A local government is liable for maintaining 
the integrity of Its stormwater management system even If federal permits are not approved by 
federal agencies in a timely manner. Is it the intent of the federal agencies to increase the 
permitting burden on local governments and are the agencies prepared to handle and process the 
number of permit applications in a timely manner? 

Response: The agencies do not intend for the proposed rule to change the jurisdictional status of 
stormwater control features within an MS4, and therefore do not intend to increase the permitting burden 
on local governments. Parts of an MS4 drainage network that transport stormwater may contain 
currently jurisdictional waters under existing regulations and guidance, and other parts of the MS4 may 
not be jurisdictional waters. When a 404 permit is necessary for discharges of dredged and fill material 
into jurisdictional waters, it might be eligible for coverage under a nationwide 404 permit when such 
discharges result in minimal adverse effects to the aquatic environment. As noted above, the agencies 
are aware of this concern and will carefully consider all public comments in determining how to provide 
greater clarity in the final rule. 


4. A majority of wastewater utilities in Florida have implemented water reuse (recycling) as part 
of a broader statewide water policy to reduce the impacts on traditional water resources and to 
"expand" the water pie. Many of those utilities implement their water reuse programs through 
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the construction of infrastructure that directly discharges reclaimed water into the existing 
permitted storm water management systems of golf courses or residential developments. The 
reclaimed water supplements the existing surface water that is then utilized for irrigation of the 
golf courses and common areas. The Florida Department of Environmental Protection regulates 
the reclaimed water network and the utilities are responsible for monitoring intermittent wet 
weather discharges from the onsite storm water management systems during wet weather events. 
The continued beneFicial expansion of water reuse programs would be significantly curtailed were 
the receiving storm water management systems to be considered "Waters of the United States.” 
How do the agencies intend to revise the proposed rule to exempt water reuse projects? 

Response: The agencies recognize the importance of water reuse projects for addressing water supply 
challenges in Florida and other states across America. The agencies did not intend to affect the 
jurisdictional status of such activities through the proposed rule. However, during the public comment 
period, the agencies heard concerns from many stakeholders regarding water supply and water reuse 
projects, and the agencies will consider these comments as they work to develop a final rule. Because 
the agencies have not yet fully reviewed the comments we received on the proposed rule, it would be 
premature to speculate on the contents of any final rule. 


5. If the agencies feel as though the above concerns currently fit under the existing waste 
treatment exemption to the "Waters of the United States" rule» please provide citations to existing 
regulations, guidance documents or other sources to support such a proposition. 

Response: Please see response to Question 4. 


Questions from the Honorable Grace Napolitano (D-CA) 

1. How will the proposed rule apply to western streams which are ephemeral in nature and which 
may flow only one or two times a year? Will they have to go through the same permitting process 
as [activities in non-ephemeral streams]? 

Response: In their proposed rule, the agencies seek to provide additional clarity regarding where the 
eWA applies, and where it does not. With respect to streams, the agencies proposed to define the term 
“tributary" for the first time in the proposed rule as a water feature that includes a bed and banks and an 
ordinary high water mark, which are characteristics that are produced by flowing water of sufficient 
volume and frequency. Water features that meet this definition of “tributary" would be Jurisdictional 
under the CWA when they contribute flow directly or through another water to a navigable water, 
interstate water, or the territorial seas. In contrast, water features that do not exhibit these characteristics 
would not be jurisdictional as tributaries. During the public comment period, the agencies welcomed 
public comments on these proposed definitions lo ensure they are as clear as possible for communities 
across the country, including in the arid West. 

The CWA provides states with the lead role in setting water quality standards for their waters. For those 
non-perennial streams that are jurisdictional, states could set appropriate water quality standards that 
reflect the characteristics of these waters, which may differ from the standards that states may set for 
perennial waters. 
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Streams that only flow seasonally or after rain have been protected by the CWA since it was enacted in 
1972. More than 60 percent of streams nationwide do not flow year-round, yet they contribute to the 
drinking water supply for approximately 1 17 million Americans. Peer-reviewed science strongly 
supports the ecological importance of these types of streams. 

If the proposed rule were finalized in the form in which it was proposed, activities which discharge 
pollutants from a point source into jurisdictional waters of the U.S., including ephemeral streams that 
meet the definition of tributary under the proposed rule, would require authorization, unless they are an 
exempt activity under section 404(f) of the CWA or otherwise exempted from permitting. 


2. How will storm water drains be addressed in the proposed rule, especially those that feed into 
ephemeral rivers and streams? 

Response: The agencies did not intend to change the jurisdictional status of stormwater systems as a 
result of their proposed rule. The jurisdictional status of such systems involves a case-by-case 
assessment, taking into account the specific characteristics of each system. During the public comment 
period, the agencies received many comments from representatives of cities, counties, and other entities 
concerned about how the proposed rule may affect stormwater systems, and the agencies commit to 
carefully reviewing these comments and consider them to provide maximum clarity in this area. 


3. How will water recycling and reuse programs be addressed in the proposed rule? Will they be 
subject to permitting requirements? If so, what level or detail? Of particular interest are water 
recycling programs that result in water that is directed to groundwater recharge areas. 

Response: The agencies recognize the importance of water reuse projects for addressing water supply 
challenges in California and other states across America. The agencies did not intend to affect the 
jurisdictional status of such activities through the proposed rule. However, during the public comment 
period, the agencies heard concerns from many stakeholders regarding water supply and water reuse 
projects, and the agencies will consider these comments as they work to develop a final rule. Because 
the agencies have not yet fully reviewed the comments we received on the proposed rule, it would be 
premature to speculate on the contents of any final rule. 


4. In the West we taking every opportunity to collect rainwater, slow runoff, or direct runoff into 
groundwater retention basins or groundwater recharge areas. Often these may be flood control 
reservoirs that are retrofitted or operated to slow down or redirect the flow of runoff. Will these 
efforts to collect, capture and reuse runoff be subject to the requirements of the proposed rule? 

Response: Please see response to Question 3 above. 


Questions from the Honorable Dina Titus (D-NV) 

1. Having access to a clean water source is vital to our region’s continued economic growth. More 
than two million area residents and 42 million visitors who frequent our world-class hotels, 
casinos, restaurants, shows, and shops annually are dependent on our limited water resources. 
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This necessity is all the more challenged by the fact that 90% of our water comes from one source, 
Lake Mead, which is fed by the Colorado River and in is adversely affected by a extreme drought. 

Response: We agree with you that clean water is both critical for human health and a necessity for 
sustaining our economy. 


2. Accordingly, I appreciate the hard work of the Administration on proposing a rule to do just 
that. I applaud the intent of the Administration to protect the waters of the United States, but do 
have some concerns about your proposed rule and how it will impact communities like mine in the 
desert Southwest. It is imperative that we get this rule right so there is predictability moving 
forward. 

Response: We agree that clarifying the scope of the CWA can help promote predictability, and this is 
one of the primary goals of our rulemaking effort. The ERA and the Corps are committed to reviewing 
the comments provided by all stakeholders, including those in the desert Southwest, to ensure that we 
provide such clarity and predictability in the final rule. 


3. The proposed rule (Definition of "Waters of the United Stales" Under the Clean Water Act), 
includes for the first time a regulatory definition of "tributary." This language references 
"sedimentary tributaries" expanding coverage to systems that were not covered under the Clean 
Water Act before. Can you clarify the intent of this new definition and how systems, in particular 
ephemeral streams that are common in the desert Southwest, will be impacted? 

Response: In their proposed rule, the agencies are seeking to provide additional clarity regarding where 
the CWA applies, and where it does not. With respect to streams, the agencies proposed to define the 
term “tributary” for the first time in the proposed rule as a water feature that includes a bed and banks 
and an ordinary high water mark, which are characteristics that arc produced by flowing water of 
sufficient volume and frequency. Water features that meet this definition of “tributary” would be 
jurisdictional under the CWA when they contribute flow directly or through another water to a navigable 
water, interstate water, or the territorial seas. In contrast, water features that do not exhibit these 
characteristics would not be jurisdictional as tributaries. During the public comment period, we sought 
and received public comments on these proposed definitions to ensure they are as clear as possible for 
communities across the country, including in the desert Southwest. 

The CWA provides states with the lead role in setting water quality standards for their waters. For those 
non-perennial streams that are jurisdictional, states could set appropriate water quality standards that 
reflect the characteristics of these waters, which may differ from the standards that states may set for 
perennial waters. 

Streams that only flow seasonally or after rain have been protected by the CWA since it was enacted in 
1972. More than 60 percent of streams nationwide do not flow year-round, yet they contribute to the 
drinking water supply for approximately 1 17 million Americans. Peer-reviewed science strongly 
supports the ecological importance of these types of streams. 
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4. In addition, the rule relies on data from a scientific study that remains preliminary 
(’’Connectivity of Streams and Wetlands to Downstream Water: A review and Synthesis of the 
Scientific Evidence”). Will the EPA finalize this study and then allow stakeholders to submit 
public comments on the Proposed Rule prior to the final rule being released? 

Response: The agencies are committed to a rulemaking built on the best-available, peer-reviewed 
science, and the agencies recognized the importance of ensuring that this supporting science was 
available to the public as they reviewed and commented on the proposed rule. In order to afford the 
public greater opportunity to benefit from the EPA Science Advisory Board’s reports on the proposed 
jurisdictional rule and on the EPA’s draft connectivity report, and to respond to requests from the public 
for additional time to provide eommenls on the proposed rule, the agencies extended the public 
comment period on the proposed rule to November 14, 2014. The SAB completed its review of the 
scientific basis of the proposed rule on September 30, and the SAB completed its review of the EPA's 
draft connectivity report on October 17. 
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Chairman Gibbs, Ranking Member Bishop, and Members of the Subcommittee, I am 
Jo-Ellen Darcy, Assistant Secretary of the Army (Civil Works). Thank you for the 
opportunity to discuss the Army Corps of Engineers (Corps) and the U.S. Environmental 
Protection Agency’s (EPA) proposed rule defining "waters of the U.S.’’ under the Clean 
Water Act (CWA). I would like to specifically discuss why our agencies are pursuing 
rulemaking on this subject and the policy objectives of this rulemaking effort. I will also 
discuss the key beneficial changes and clarifications of the proposed rule, and outline 
what we propose to change and what we are not changing through this rulemaking 
effort. This rulemaking effort will enable our agency to protect aquatic resources and 
provide clarity and predictability for the regulated public in a manner that is consistent 
with the statute and Supreme Court decisions. Finally, I will discuss the rulemaking 
process going forward and describe our efforts to obtain valuable public input to inform 
the final rule. 

Under Section 404 of the CWA, the Corps regulates discharges of dredged or fill 
material into waters of the United States, including wetlands. The regulatory program is 
implemented day-by-day at the district level by staff that knows their regions and 
resources, and the public they serve. Nationwide, the Corps makes decisions on over 
88,000 applications as well as approximately 58,000 jurisdictional determinations 
annually. 

The jurisdictional scope of the CWA is “navigable waters,” defined in the statute as 
“waters of the United States, including the territorial seas." The statutory text, legislative 
history and the case law confirm that “waters of the United States” in the 
CWA are not limited to the traditional navigable waters. It is this CWA definition that is 
the subject of this proposed rule. The CWA leaves it to EPA and the Corps to define 
the term “waters of the United States.” Existing regulations define "waters of the United 
States” as traditional navigable waters, interstate waters, all other waters that could 
affect interstate or foreign commerce, impoundments of waters of the United States, 
tributaries, the territorial seas, and adjacent wetlands. 

Since the enactment of the CWA and publication of our 1986 regulations defining 
waters of the U.S. for purposes of CWA Section 404, there have been three significant 
Supreme Court decisions that have addressed the scope of waters that are regulated 
under Section 404 of the Act. I will briefly describe the outcome of these cases and my 
intent is to illustrate that there is a real need for the Corps, working closely with EPA, to 
clarify and update our regulations defining the geographic scope of CWA jurisdiction, 
which were last published in 1986. 

In United States v. Riverside Bayview Homes, the U.S. Supreme Court deferred to the 
Corps’ judgment that adjacent wetlands are “inseparably bound up” with the waters to 
which they are adjacent, and upheld the inclusion of adjacent wetlands in the regulatory 
definition of “waters of the United States.” The Court found that interpretation 
reasonable in light of Congress’ broad objectives of protecting water quality and aquatic 
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ecosystems. In 2001 , the Supreme Court held in Solid tVaste Agency of Northern Cook 
County V. U.S. Army Corps of Engineers {SWANCC), that the use of “isolated" non- 
navigable intrastate ponds as habitat by migratory birds was not, by itself, a sufficient 
basis for the exercise of Federal regulatory authority under the CWA and that the 
significant nexus between the adjacent wetlands and 'navigable waters' had informed 
the Court’s reading of the CWA in Riverside Bayview. Rapanos v. United States 
involved two consolidated Supreme Court cases in which the CWA had been applied to 
wetlands adjacent to non-navigable tributaries of traditional navigable waters. All 
members of the Court agreed that the term “waters of the United States” encompasses 
some waters that are not navigable in the traditional sense. A four-Justice plurality 
interpreted the term “waters of the United States” as covering relatively permanent, 
standing or continuously flowing bodies of water that are connected to traditional 
navigable waters, as well as wetlands with a continuous surface connection to such 
water bodies. Justice Kennedy concluded that the term “waters of the United States" 
encompasses wetlands that “possess a significant nexus to waters that are or were 
navigable in fact or that could reasonably be so made.” Justice Kennedy stated that 
wetlands possess the requisite significant nexus if the wetlands, “either alone or in 
combination with similarly situated [wetjiands in the region, significantly affect the 
chemical, physical, and biological integrity of other covered waters more readily 
understood as ‘navigable.” Kennedy's opinion notes that such a relationship with 
navigable waters must be more than “speculative or insubstantial." The four dissenting 
Justices concluded that waters that satisfy either the plurality’s or Justice Kennedy's 
standard are “waters of the United States” within the meaning of the CWA. The United 
States' view is that CWA jurisdiction can be established under either standard. 

Because Justice Kennedy identified “significant nexus” as the touchstone for CWA 
jurisdiction, and the four dissenting Justices agreed that this was an appropriate basis 
for establishing jurisdiction, the Corps and ERA have determined that it is reasonable 
and appropriate to apply the “significant nexus” standard to both open waters and 
wetlands to determine whether they are subject to CWA jurisdiction. 


Why the agencies chose to do a rule, its policy objectives, and its benefits. 

As a result of these complex court decisions, there exists a need for a rule that provides 
clarity, efficiency, and certainty for the regulated public and agency staff regarding CWA 
jurisdiction. Following the SWANCC and Rapanos decisions, the agencies developed 
policy guidance that calls for case-specific significant nexus analysis for many 
categories of non-navigable streams, other water bodies, and wetlands. These 
jurisdictional determinations require extensive documentation, field work, and 
coordination between the Corps and ERA, ail of which require significant resources and 
time. The confusion and lack of clarity contributes to uncertainty for the regulated 
public. In addition, when the agencies began developing draft guidance on this subject 
in 2011, we received many comments from various entities, including Congress, 
stakeholders, and the public, urging the agencies to pursue a notice and comment 
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rulemaking effort instead of non-binding less formal agency policy guidance. 
Furthermore, Chief Justice Roberts recommended in his concurring opinion in Rapanos 
that the agencies conduct a notice and comment rulemaking and promulgate a new final 
rule regarding CWA jurisdiction. We listened to these requests. 

The agencies are proposing this rule to provide much-needed clarity regarding which 
waters are, and which waters are not, jurisdictional under all sections and programs of 
the CWA. Our proposal is consistent with the best available science and the agencies’ 
interpretation of the Supreme Court decisions. The proposed rule will help improve 
efficiency in making jurisdictional determinations. The proposed rule will ensure 
protection of our Nation’s aquatic resources and make the process of identifying “waters 
of the United States” less complicated and more efficient. The rule achieves these 
goals by increasing CWA program transparency, predictability, and consistency. This 
rule will result in more effective and efficient CWA jurisdictional determinations with 
increased certainty and less litigation. 

The proposed rule will improve clarity for regulators, stakeholders, and the regulated 
public. The proposal accomplishes this by defining certain categories of waters that 
currently require case-specific analyses as jurisdictional by rule. By decreasing the 
number of jurisdictional determinations that require this case-specific significant nexus 
analysis evaluation, the proposed rule is expected to reduce documentation 
requirements and processing times for jurisdictional determinations. 


What has NOT changed, and what is NOT jurisdictional? 

The proposed rule retains much of the structure of the agencies’ longstanding definition 
of “waters of the United States,” including many of the existing provisions not directly 
impacted by the SWANCC and Rapanos Supreme Court decisions. The agencies 
propose to define “waters of the United States" in section (a) of the proposed rule for ail 
sections of the CWA as follows: 


• Ail waters which are currently used, were used in the past, or may be susceptible 
to use in interstate or foreign commerce, including all waters which are subject to the 
ebb and flow of the tide; 

• All interstate waters, including interstate wetlands; 

• The territorial seas; 

• Ail impoundments of a traditional navigable water, interstate water, the territorial 
seas or a tributary; 

• All tributaries of a traditional navigable water, interstate water, the territorial seas 
or impoundment; 
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• All waters, including wetlands, adjacent to a traditional navigable water, interstate 
water, the territorial seas, impoundment or tributary; and 

• On a case-specific basis, other waters, including wetlands, provided that those 
waters alone, or in combination with other similarly situated waters, including wetlands, 
located in the same region, have a significant nexus to a traditional navigable water, 
interstate water or the territorial seas. 

The agencies do not propose to substantively change the following provisions; 
traditional navigable waters interstate waters, the territorial seas. 

For the first time, the agencies propose a regulatory definition for the term “tributary” 
and propose that only those waters that meet that definition and that flow directly or 
indirectly into a traditional navigable water, an interstate water, or the territorial seas are 
jurisdictional as tributaries. 

The agencies propose to change the definition of’adjacent" to cover both adjacent 
wetlands and other adjacent water bodies. Furthermore, our proposed rule clarifies the 
meaning of the term “neighboring" as used in the definition of “adjacent” and defines the 
terms “riparian area" and “floodplain.” These new definitions afford greater clarity to the 
identification of waters that would be jurisdictional by rule under this category using well 
understood ecological concepts. In addition, the agencies propose that waters outside 
of the riparian and floodplain areas would be jurisdictional only if they have confined 
surface or shallow subsurface connection to a traditional navigable water, an interstate 
water, the territorial seas, or an impoundment or tributary of such waters. As a result, 
no additional site-specific analysis would be required for the adjacent waters category. 
Our decision to propose to regulate “by rule” all tributaries and adjacent waters and 
wetlands is based on our understanding that these waters, alone or in combination with 
similarly-situated waters in a watershed, have a significant nexus to a traditional 
navigable water, interstate water, or the territorial seas based on the best currently 
available science. 

One of the most substantial changes in the proposed rule is to delete the existing 
regulatory provision that defines “waters of the United States” to include as jurisdictional 
all other waters the use, degradation or destruction of which could affect interstate or 
foreign commerce. These are generally referred to as “other waters." Under the 
proposed rule, an “other water" could be determined to be jurisdictional only upon a 
case-specific determination that it has a significant nexus with traditional navigable 
waters, interstate waters, or the territorial seas. The rule offers a definition of 
“significant nexus” and explains how similarly situated “other waters” in the region could 
be identified. The proposed rule also presents several alternative options for 
determining the jurisdictional status of certain “other waters;" those other options would 
rely less, or not at all, on case-specific significant nexus evaluations. The agencies may 
adopt one or a combination of these options for the final rule after considering public 
comment and the evolving scientific literature on connectivity of waters. 
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The agencies propose for the first time to exclude by rule in section (b) certain waters 
and features over which the agencies have as a policy matter generally not asserted 
jurisdiction. The proposed section (b) would exclude specified waters and features from 
the definition of “waters of the United States.” Waters and features that are determined 
to be excluded under section (b) of the proposed rule will not be jurisdictional under any 
of the categories in the proposed rule under section (a), even if they would otherwise 
satisfy the regulatory definition of a jurisdictional water body. Those waters excluded 
under section (b) of the proposed rule that would not be “waters of the United States” 
are: ditches that are excavated wholly in uplands, drain only uplands, and have less 
than perennial flow; ditches that do not contribute flow, either directly or through another 
water, to a traditional navigable water, interstate water, the territorial seas or an 
impoundment of a jurisdictional water; artificial reflecting pools or swimming pools 
created by excavating and/or diking dry land; groundwater, including groundwater 
drained through subsurface drainage systems; and, gullies, rills, and non-wetland 
swales. 

Finally, the agencies do not propose any changes to the existing regulatory exclusions, 
including those for waste treatment systems or prior converted cropland. 


What is the process going forward? 

The proposed rule was published in the Federal Register on April 21, 2014, for a 91 -day 
public comment period. The FR notice solicits comment and public input on all aspects 
of the proposed rule and specifically requests comment on certain options and 
approaches; we look forward to robust public comment to inform the final rule. After the 
completion of the comment period, the agencies will fully evaluate and consider the 
comments received in the development of the final rule. In addition, the agencies have 
committed that the rule will not be finalized until the connectivity science synthesis 
report is finalized, which will reflect feedback provided by EPA’s Science Advisory 
Board and the public. The agencies will determine at that time whether the entire 
administrative record supports the conclusions of the proposed rule, and make any 
adjustments to the final rule deemed to be appropriate at that time. 


Outreach and public input. 

The agencies recognize the importance and value of receiving public input on this 
proposed rule. The public may submit comments within the 91 -day public comment 
period. In addition, the agencies have developed a rigorous schedule of outreach and 
stakeholder calls to present the proposed rule to the public and interested parties and to 
solicit further comments. There are various joint stakeholder meetings held each week 
between the agencies and various groups, such as: state governments and agencies, 
businesses, the agricultural industry, the natural resources industry, and environmental 
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organizations. The agencies also plan to participate when invited to speak at various 
meetings and conferences, when within budget constraints. In addition, the agencies 
are hosting webinars and have developed informative websites to further disseminate 
information on the proposed rule. Also, the roll-out effort for the proposed rule included 
significant outreach and other media events. The agencies have tried to reach out to as 
many different interested parties as possible to ensure that the proposed rule receives 
valuable public input in order to best develop the final rule. 

Mr. Chairman, this concludes my statement. Thank you again for the opportunity to be 
here today and I will be happy to answer any questions you may have. 
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DEPARTMENT OF THE ARMY 

OFRCE OF THE ASSISTANT SECRETARY 
CIVIL WORKS 
10B ARMY PENTAGON 
WASHINGTON DC 20310-0108 

AUG JO 20M 


The Honorable Timothy Bishop 
Committee on Transportation and Infrastructure 
Subcommittee on Water Resources and Environment 
United States House of Representatives 
Washington, D.C. 20515 

Dear Representative Bishop: 

Thank you for your letter dated June 23, 2014, to the Department of the Army 
(Army) and the U.S. Environmental Protection Agency (EPA), regarding the agencies/ 
joint rulemaking to clarify the jurisdiction of the Clean Water Act (CWA). Your letter 
transmits questions received from Members of Congress as a follow-up to the June 1 1 , 
2014, Water Resources and the Environment Subcommittee hearing on the proposed 
rule to clarify the definition of “waters of the United States” under the CWA. The 
agencies have coordinated and are providing you with separate responses, with each 
agency responding to the questions applicable to its respective authority. Please 
reference the attached enclosure which contains the Army’s response to Question #1 
from Representative Napolitano and Question #3 from Representative Titus. I 
apologize for the delay in responding. 

On April 21, 2014, the Army and EPA published a proposed rule in the Federal 
Register to clarify the definition of “waters of the United States” under the CWA. The 
proposed rule is currently open for public comment until October 20, 2014. After the ' 
close of the comment period, the Army and EPA wilt evaluate the comments received in 
developing the final rule. This process, codified in federal law and regulation, ensures 
that the fundamental principles of transparency, public participation, and collaboration 
will be followed throughout the rulemaking effort. The agencies initiated this effort to 
respond to requests from a broad range of interests, including members of Congress, 
industry, agriculture, states, environmental groups, and other stakeholders, that we 
clarify the geographic scope of CWA jurisdiction through formal notice and comment 
rulemaking. 

The Army and EPA anticipate receiving a diverse array of comments from 
multiple interests and stakeholders. We will carefully review all comments received as 
we move fonward in finalizing the rule. It is our strongest desire that once finalized, the 
new rule will add considerable clarity and significantly improve consistency and 
predictability for all CWA programs We anticipate the proposed rule will improve 
efficiency and provide needed clarity regarding jurisdictional determinations, reducing 
uncertainties and delays. 

Comments can be submitted through www.requlations.qov . Your continued 
interest in the proposed rule is valued and we appreciate your willingness to share any 
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additional thoughts and concerns that you might have during the rulemaking process 
and the subsequent initial implementation period. My point of contact for the proposed 
rule is Mr. Chip Smith, who can be reached at; Charles. r.smith 567. civigimaii.m il or 
(703) 693-3655. 


Very truly yours, 

' .JUjUy>y 



i-Ellen Darcy 
Assistant Secretary of the Army 
(Civil Works) 



Enclosure 
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Question from the Honorable Representative Grace Napolitano, (D-CA): 

Q #1: How will the proposed rule apply to western streams which are ephemeral in 
nature and which may flow only one or two times a year? Will they have to go through 
the same permitting process? 

Question from the Honorable Representative Dina Titus, (D-NV); 

Q #3; The proposed rule includes for the first time a regulatory definition of “tributary." 
This language references “sedimentary tributaries" expanding coverage to systems that 
were not covered under the Clean Water Act before. Can you clarify the intent of this 
new definition and how systems, in particular ephemeral streams that are common in 
the desert Southwest, will be impacted? 

A (to both Q#1 and Q#3): The Army believes that the proposed rule is consistent with 
the intent of the Clean Water Act (CWA) to protect the Nation's aquatic resources. 
Streams that meet the definition of “tributary” would be jurisdictional by rule under the 
proposed rule regardless of flow regime, including ephemeral, intermittent, and 
perennial streams that meet such definition. The term “tributary" under the proposed 
rule means, “a water physically characterized by the presence of a bed and banks and 
ordinary high water mark, as defined at 33 CFR 328.3(e), which contributes flow, either 
directly or through another water, to a water identified in paragraphs (a)(1) through (4). 

In addition, wetlands, lakes, and ponds are tributaries (even if they lack a bed and 
banks or ordinary high water mark) if they contribute flow, either directly or through 
another water to a water identified in paragraphs (a)(1) through (3). A water that 
otherwise qualifies as a tributary under this definition does not lose its status as a 
tributary if, for any length, there are one or more man-made breaks (such as bridges, 
culverts, pipes, or dams), or one or more natural breaks (such as wetlands at the head 
of or along the run of a stream, debris piles, boulder fields, or a stream that flows 
underground) so long as a bed and banks and an ordinary high water mark can be 
identified upstream of the break. A tributary, including wetlands, can be a natural, man- 
altered, or man-made water and includes waters such as rivers, streams, lakes, ponds, 
impoundments, canals, and ditches not excluded in paragraphs (b)(3) or (4).” 

Some features in the West and Southwest do not have adequate flow volume, 
frequency, or duration to develop such tributary characteristics and therefore would not 
be jurisdictional under the proposed rule. In addition, the proposed rule provides a list 
of water features that would be excluded from the definition of waters of the U S., such 
as the erosional features “gullies and rills,” which may also be found in the West and 
Southwest. 

The proposed rule retains much of the structure of the longstanding definition of “waters 
of the U S.” and many of the existing provisions of that definition where revisions are not 
required in light of the Supreme Court’s decisions or other basis for revision. It is the 
Army’s view that the proposed mle does not cover any new types of waters that have 
not been historically regulated under the CWA. All tributaries are “waters of the U S " 
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under the existing 1986 regulations (33 CFR §328.3), and ephemeral streams are also 
addressed in the 2008 Rapanos guidance for determining jurisdiction under the CWA 
drafted as a result of the Supreme Court decisions in the consolidated cases Carabell v. 
U.S. and Rapanos v. U.S. (2006). Under the 2008 guidance, the agencies determine 
jurisdiction over non-navigable tributaries that are not relatively permanent (e g., 
ephemeral streams) based on a fact-specific analysis to determine whether they have a 
significant nexus with a traditional navigable water. A significant nexus analysis 
assesses the flow characteristics and functions of the tributary itself and the functions 
performed by all wetlands adjacent to the tributary to determine if they significantly 
affect the chemical, physical and biological integrity of downstream traditional navigable 
waters. A significant nexus analysis includes consideration of hydrologic and ecologic 
factors. Under the proposed rule, the agencies conclude, based on existing science 
and the law, that a significant nexus exists between all tributaries (as defined in the 
proposed rule) and the traditional navigable waters, interstate waters, and the territorial 
seas into which they flow. Therefore, all tributaries would be jurisdictional by rule. 

Moreover, the proposed rule also specifically solicits comment on such terms as 
“tributary” and whether the rule should provide greater specificity with regard to the 
application of these terms in order to improve clarity and certainty. The final rule will be 
informed by the complete administrative record, including comments received, and 
science analyzed in order to provide more clarity and "bright lines" regarding the key 
terms. 

The proposed rule only provides a definition for “waters of the U.S." The rule will not 
affect the CWA statute in which authorization may be required for discharges of 
dredged and/or fill material into waters of the U.S. In addition, the proposed rule would 
not affect activities that are currently exempt from CWA regulation nor will it affect the 
tools such as the use of general permits that the U.S. Army Corps of Engineers 
implements for expeditious review and efficiency in processing permit applications for 
discharges of dredged and/or fill material into waters of the U.S. 
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United States House of Representatives 
Committee on Transportation and Infrastructure 
Subcommittee on Water Resources and Environment 

Hearing: 

“Potential Impacts of Proposed Changes to the Clean Water Act Jurisdictional Rule” 

Testimony of 
J.D. Strong 

Western Governors’ Association 
Western States Water Council 

June 1 1, 2014 


I. Introduction 

Chairman Shuster, Ranking Member Rahall, and members of the Committee, my name is 
J.D. Strong, and 1 am the Executive Director of the Oklahoma Water Resources Board. 1 am 
testifying on behalf of the the Western Governors' Association (WGA) and the Western States 
Water Council (WS WC) in my capacity as the Chairman of the WS WC’s Water Quality 
Committee. 1 appreciate the opportunity to testify regarding the WGA’s and WSWC’s 
perspectives on the Clean Water Act (CWA) rule the Environmental Protection Agency (EPA) 
and the U.S. Anny Corps of Engineers (the Corps) proposed on March 25, and published in the 
Federal Register on April 2 1 . My testimony is based on a .series of attached letters the WGA and 
WSWC have sent EPA and the Corps regarding the rulemaking. Separately, I am submitting 
testimony on behalf of the State of Oklahoma. 

WGA is an independent, non-partisan organization comprised of the Governors of 19 
western states and three U.S. -flag islands. The WSWC is a non-partisan government entity 
created by western Governors, which is affiliated with WGA and advises the Governors of 
eighteen western states on water policy matters. The WSWC’s members, including myself, are 
appointed by their respective Governors and include state natural resource directors, state 
engineers, water quality directors, a.ssistant attorney generals, and others. 

The WGA and the WSWC recognize that the EPA and the Corps are especially impactful 
to the West. These agencies have rich potential to either support state efforts or impinge on state 
authority under the CWA. They can exercise vital leadership or they can interfere with well- 
managed state activities, .Accordingly, it Is critical that state and federal agencies develop and 
maintain positive, cooperative working relationships. Our organizations believe that such 
cooperation is only possible when states arc regarded as full and equal partners of the federal 
government in the development and execution of programs for which both have responsibility. 

This is particularly true for the CWA because Congress intended for the states and EPA 
to implement the CWA in partnership, delegating authority to the states to administer the law as 
co-regulators with EPA. Such consultation will be critical in ensuring the effectiveness of this 
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particular rulemaking and in avoiding unintended consequences, especially in the West, which is 
defined by arid landscapes and unique hydrologic and geographic features not found in the East. 
As such, state water managers must have a robust and meaningful voice in the development of 
any rule regarding the jurisdiction of the CWA. 

II. The Lack of Substantive State Consultation in the Development of the Rule 

WGA and the WSWC are concerned that states were insufficiently consulted in the 
development of the proposed CWA rule and had no involvement in its drafting. 

As indicated by the attached letters, the WSWC first wrote EPA and the Corps in 201 1 to 
urge them to pursue formal rulemaking instead of the now withdrawn guidance.' At that time, 
the western states believed rulemaking, unlike guidance, would afford greater opportunities for 
early and ongong state consultation and would better ensure the treatment of states as co- 
regulators. In making this request, the WSWC urged EPA and the Corps to consult with the 
states in the early phases of the rule’s development, a request it reiterated in three subsequent 
letters dated April 1 0, 20 ! 3, November 20, 20 1 3, and Mareh 1 0, 20 1 4 (attached). 

As the WSWC noted repeatedly in its letters, waiting until the public comment period to 
solicit state input does not allow for meaningful consideration of state views, especially with 
respect to the consideration of alternative ways of meeting federal objectives. Unfortunately, 
these requests for substantive consultation have largely been ignored, and EPA and the Corps 
issued the proposed rule without conducting substantive consultation with the states. 

In addition, the WSWC also urged the agencies to acknowledge the federalism 
implications of the rulemaking and to comply with the .state consultation criteria .set forth in 
Executive Order 13132, However, as noted in the preamble of the proposed rule, EPA and the 
Corps do not believe that E.xecutive Order 13132 applies to this rulemaking and also believe that 
the rulemaking "will not have substantial direct effects on the states, on the relationship between 
the national government and the states, or on the distribution of power and responsibilities 
among the various levels of government.”" Contrary to this belief, any effort to redefine or 
clarify the term "waters of the U.S.” has, on its face, numerous federalism implications that .some 
western states believe will have very substantial and direct effects, thereby requiring robust state 
consultation and compliance with E.xecutive Order 13132. 

While EPA and the Corps conducted some outreach with the WGA, the WSWC, and 
other state organizations during their development of the rule, much of this consisted primarily 
of communicating the agencies' goals and time lines for the rulemaking. Moreover, prior to the 
issuance of the proposed rule, the agencies consistently stated that they could not di,scuss the 
"substance" of the rule they were developing, thereby limiting the ability ofthe states to 
meaningfully participate in its development. 


’ tl.S. Environmental Protectitm Agenc.v and U-S. Department ofthe Army. Drufl (iuidance on kknlijying Haters 
ProSecied by ihc Clean Waler Ac! (May 2. 2011 ), available at: hUp:/'Av\vw.epa.»o'v ^iribal.''pJ{7w(.>us miiJance 4- 
201 l.pdt : 

' Dennition of "Waters of the LInilcd States" Under the Clean Water Act. 79 Ted. Reg. 22.188. 22.220 - 22.221 
(Apr.2i.20l4). 
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The federal government should engage in true consultation with states as co-regulators. 
EPA and Corps communications cannot take the place of .substantive, collaborative engagement 
with the individual states and their respective water quality agencies. The substantial differences 
in hydrology, geography, and the legal frameworks in the West require significant consultation 
with each state to determine how the draft rule will effect them and be implemented, in order to 
avoid misrepresentations and unintended consequences. 

Now that EPA and the Corps have issued the rule, the WGA and WSWC urge EPA and 
the Corps to fully avail themselves of the states’ on-the-ground knowledge of their unique 
circumstances, as well as their primary role in protecting water quality, by giving as much 
weight and deference as possible to the states’ collective and individudal comments, concerns, 
priorities, and needs. 

Our organizations also reiterate a request Governors John Hickenlooper of Colorado and 
Brian Sandoval of Nevada, the Chairman and Vice Chairman of the WGA, made in a March 25 
letter to EPA and the Corps (attached). Namely, the Governors urged the agencies to consult 
with the states, individually and through the WGA, “in advance of any further action” on the 
rulemaking. Governors Hickenlooper and Sandoval also sent EPA and the Corps a subsequent 
letter on May 30 (attached), requesting a 1 80-day extension of the public comment period for the 
rule, stating: 

“The published 91-day public comment period is insufficient for states to 
thoroughly review the content and analyze the implications of the proposed 
rule.... Before proceeding further with this proposal, your agencies should take 
the time to engage in true, substantive consultation with states.” 

Notably, the WGA and WSWC have had some initial contact with EPA, particularly 
Region 8, about this request, and the WSWC is coordinating conference calls with states, EPA 
and the Corps to facilitate a dialogue on particular issues of concern to the western states. While 
the WSWC and WGA appreciate the willingness of EPA and the Corps to participate in these 
calls, information sharing does not equate to meaningful consultation. Therefore, in this and 
future rulemaking processes, the WGA and WSWC urge EPA and the Corps to pursue an 
authentic partnership with the states. 

UI. EPA’s Science Advisory Board 

The states’ role would also be significantly enhanced by greater state representation on 
EPA's Science Advisory Board (SAB), on which the agency relies to provide the scientific 
underpinnings for this and other regulatory decisions. 

The SAB was established by the Environmental Research, Development, and 
Demonstration Authorization Act of 1978 in accordance with the Federal Advisory Committee 
Act of 1972 (FACA). It has a broad mandate to advise EPA on scientific, technological, and 
social and economic issues and its Charter defines the SAB as a scientific and technical advisory 
committee. Sections 5(b)(2) and 5(c) of F'ACA further require the membership of an advisory 
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committee to be “fairly balanced in terms of points of view represented and the functions to be 
performed.” 

Despite the foregoing mandates and the tremendous value that would be added to SAB 
processes by state participation, state agency scientists are woefully and demonstrably under- 
represented on the SAB, as well as on its standing and ad hoc committees. This is particularly 
true for the SAB panel that is reviewing the EPA connectivity report that will serve to inform the 
final CWA rule.^ Of the 27 experts on the panel, not one is a state agency scientist or expert.'* 

In addition, EPA and the Corps released the proposed CWA rule before finalizing the 
connectivity report. Releasing the propo.sed rule before the report raises concerns that the final 
report will have little or no influence on the final rule. Many western states have submitted 
individual comments for the SAB to consider in its review of the draft report. Waiting until the 
report was finished to release the proposed rule would have given EPA more information to 
consider, and could have led to revisions that may have improved the proposed rule. 

Notably, some press reports have indicated that the SAB is still developing its comments 
on the connectivity report and has identified some preliminary areas that may require further 
changes to both the report and the rule. Although these comments are still in draft form, the 
SAB’s deliberations underscore the premature nature of the rule’s publication. Among other 
things, press reports have indicated that the SAB’s draft comments state that the report could be 
more useful to decision-makers if it brought more clarity to the interpretation of connectivity, 
especially regarding the quantification of the magnitude, degree, or consequences of 
connectivity, and the aggregate effects of streams and wetlands on downstream waters. The 
SAB’s deliberations further note that the report often treats connectivity as a binary property, 
either present or absent, rather than recognizing varying degrees of connectivity.^ 

The SAB’s preliminary comments speak directly to one of the concerns that the WSWC 
has expressed about the rule - that the rule should quantify “significance” as used in Ju.stice 
Kennedy’s concurring opinion in Rapanos v. United States^ to ensure that the rule does not 
extend jurisdiction to waters that have a de minimis connection to jurisdictional waters. 

For these reasons, the WSWC encouraged EPA and the Corps to complete the 
connectivity report before publishing the proposed rule. 


^ U.S. Environ menial Protection Agency. Connectivity of Stream and Wetlands to Downstream Waters: A Review 
and Synthesis of the Scientific Evidence, EPA/660R-1 1/098B, (SepL 2013), available at: 

h Up:/A osemite.epa.aov/.sah/sabproJu ct-nst/ rcJrt^slr activiles/7724357376 745F4885 257QFT70()43E88C/SFile/W()l !S 
I-:K!)2 Sep2{)13.pdr . 

^ li.S. Environmental Protection Agency Science Advi,sory Board, Members of the Panel for the Review of the EPA 
Water Body Connectivity Report. Eternal Draft, available at: 

htlp:/V\ o.seniiie.cpa.ao\7sab/sabpeopie.ns{7Webl-!xtcrnaiSubComm}ttceRosters?()pcnVieu&committco •*BOARi)&s 
ubcommitiee=Panel%201br%20lhe%20Rcvie w%2()ol%2(H hc%2 ()i:PA% 20\Vator% 2 0Bodx%20Conncctivilv%20Rc 
port . 

' Suiyid. Amena. "Science Panel Urges EPA to Address Cumulative Impacts of Isolated Waters." Bloomberg BNA 7 
Apr. 2014: n. pag. Web: Daily News. "EPA Plans Method for Determining Whether Waters' Nexus is ■SigniOcani." 
insideEPA (Apr. 8, 2014): n.pag. Web. 

'’547 U.S. 715(2006). 
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IV. Additional Recommendations 

The lack of effective state consultation in the development of the proposed CWA rule is 
not unique to this particular rulemaking, and many other EPA and Corps rulemaking efforts have 
failed to include sufficient state consultation in their development and implementation. To 
address this broader concern, the WGA and the WSWC make the following recommendations. 

First, the WGA and WSWC encourage congressional direction to EPA and the Corps to 
engage states early and often (separate and before public involvement) in the development of any 
CWA rulemaking, guidance, policies, or studies as such efforts cannot help but affect the roles 
and jurisdiction of the states. 

Second, the WGA and WSWC encourage congressional direction to ensure that EPA 
achieves more balanced SAB representation, to include state participation that constitutes no less 
than 10% of the membership of SAB committees, subcommittees and subject matter panels. 

We believe the above recommendations would significantly improve the EPA’s and the 
Corps’ consultation with the .states, which will ultimately result in more effective CWA policies 
and regulations, 

V. Conclusion 

The foregoing comments and recommendations are offered in a spirit of cooperation and 
respect. As such, the WGA and WSWC are prepared to assist the Committee, the EPA, and the 
Corps in the discharge of their critical and challenging responsibilities. 

Thank you for your leadership in addressing this important issue. 
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May 30, 2014 

Honorable Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW (1101A) 
Washington, D,C. 20460 


Honorable Jo-Elien Darcy 

Assistant Secretary of the Army (Civil 

Works) 

108 Army Pentagon 
Washington, D.C. 20310 


Dear Administrator McCarthy and Assistant Secretary Darcy, 

The purpose of this letter is to request an extension of the period for comment on 
the proposed rule regarding the jurisdiction of the Clean Water Act. As stated in 
our letter dated March 25, 2014, we are concerned that this proposed rulemaking 
could impinge upon state authority in water management. 

The published 91 -day public comment period is insufficient for states to 
thoroughly review the content and analyze the implications of the proposed rule. 
We request that the Environmental Protection Agency (EPA) and the U.S. Army 
Corps of Engineers issue a 180-day extension of the public comment period to 
provide slates with reasonable time for the submission of comments. 


States are coregulators of water quality and the primary managers of water 
resources within their borders. Before proceeding further with this proposal, your 
agencies should take the time to engage in true, substantive consultation with 
states. The Western States Water Council is coordinating conference calls with 
states and the EPA western Regional Offices to facilitate a dialogue on particular 
issues of concern to the western states. While vve appreciate the willingness of the 
EPA regional offices to participate in these calks, we must stress that information- 
sharing does not equate to meaningful consultation; in this and future rulemaking 
processes, your agencies should pursue an authentic partnership with the states, 

We are confident that such disaissions could greatly enhance your efforts and 
ensure that the resulting rule is clear, scientifically sound and respectful of states' 
authority to manage water resources within their states. 

TTiank you for your consideration. 


Brian Sandoval 
Governor, State of Nevada 
WCA Vice Chairman 


John Hickenlooper ^ 
Cfovemor, State of Colorado 
WGA Chairman 


Sincerely, 


cc: House Transportation and Infrastructure Committee Leadership 

House Natural Resources Committee Leadership 
Senate Environment and Public Works Leadership 
Michael Bools, Acting Chairman, Council on Environmental Quality 
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WESTERN 

Governors’ 

Association 


John Htckenloopcr 
Governor of Colorado 
Chairman 


Brian Sandoval 
Governor of Nevada 
Vice Chairman 


James D. Ogsbury 
Execuitve Director 


Iciulquarters: 

1600 RroiKlwviy 
Suite 1 700 
Denver, CO 80202 


305-623-9378 
Fax 303-534-7309 

<'^ashington, D.C. Office: 

400 N. Capitol Street, N.W, 
Suite 376 

Wa-shingron. D.C 20001 


March 25, 2014 


Honorable Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW (1101 A) 
Washington, DC 20460 


Monorabie fo-Elien Darcy 

Assistant Secretary of the Army (Civil 

Works) 

108 Army Pentagon 
Washington, DC 20310 


Dear Administrator McCarthy amd Assistant Secretary Darcy; 

We are writing with respect to the pending rulemaking regarding the jurisdiction 
of the Clean Water Act. As Governors of Western states, we are concerned that this 
rulemaking was developed without sufficient consultation with the states and that 
the rulemaking could impinge upon state authority in water management. 


As co-regulators of water resources, states should be fully consulted and engaged 
in any process that may affect the management of their waters. While the 
Environmental Protection Agency (EPA) and U.S. Army Corps of Engineers 
(Corps) have provided briefings to inform states that rulemaking is underway, the 
conversations to date have not been sufficiently detailed to constitute substantive 
consultation. Western Governors strongly urge both EPA and the Corps to engage 
states as authentic partners in the management of Western waters. 

States have federally-recognized authority to manage and allocate water within 
their boundaries. Section 101(g) of the Clean Water Act (CWA) expressly states 
that, "the authority of each state to allocate quantities of water within its 
jurisdiction shall not be superseded, abrogated, or otherwise impaired by this Act." 
The Western States Water Council, in its March 10, 2014, correspondence to you 
both, delineates the areas of concern states have with this rulemaking process. 
Western Governors urge you to engage with us, individually and through the 
Western Governors' Association, to resolve these important concerns in advance of 
any further action on this issue. 

We appreciate your consideration and hope to remain productive partners in the 
management of waters in West. 


Sincerely, 



Johi^Tickenlooper 
Governor, Stale of Colorado 
Chairman, WGA 


'Brian Sandoval 
Governor, State of Nevada 
Vice Chairman, WGA 


2Q2-624-3402 
Fax 202-624-7707 


Attachment 
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WESTERN STATES WATER COU 

3296 Cotrunerve Drive, Suite 202 / Miuray, Utah 84107 I (801) 683-2555 / 
fVeb Page: ivyvH’.uvsiernstateswater.org 

March 10,2014 

Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 
Ariel Rios Building 

1200 Pennsylvania Avenue, NW (1 lOlA) 

Washington, DC 20460 

RE: EPA and Army Corps Draft Clean Water Act Rulemaking 

Dear Administrator McCarthy and Assistant Secretary Darcy: 

On behalf of the Western States Water Council, representing eighteen western governors on water 
policy issues, I am writing to provide additional comments to inform your agencies’ efforts to develop a 
rule on Clean Water Act (CWA) jurisdiction. These comments are intended to build upon our previous 
correspondence and meetings with representatives from your agencies on this issue. 

We have also received a letter dated February 10 from EPA Acting Assistant Administrator for 
Water Nancy Stoner, which responds to out November 20 1 3 letters. As discussed in our comments 
below, the western states continue to have concerns about EPA’s and the U.S. Army Corps of Engineers’ 
coordination efforts, and request extensive interaction with the individual states and the state agencies that 
deliver and implement the CWA. 

A. Connectivity Report 

EPA has indicated that its draft connectivity report will serve to inform the final rule on CWA 
jurisdiction. However, the draft rule’s submission to the Office of Management and Budget (0MB) before 
the finalization of the connectivity report raises concerns that the final report will have little or no 
influence on the final rule. Therefore, the connectivity report should be finalized before EPA and the 
Corps publish the draft jurisdictional rule in the Federal Register for public comment. 

Additionally, many western states have submitted individual comments for the Environmental 
Protection Agency’s (EPA) Science Advisory Board (SAB) to consider in its review of the draft 
connectivity report. EPA should carefully evaluate the SAB’s consideration of these comments and any 
subsequent recommendations from the final report. Waiting until the report is finalized will give EPA 
more information to consider, and may possibly lead to revisions that improve the rule before its 
publication for public comment. 

B. Deference to State Water Law 

The text of the rule itself should give full force and effect to, and should not diminish or in any 
way detract from, the intent and purpose of CWA Sections 1 01(b) and 101(g) regarding the states’ 
primary and exclusive authority over water allocation and water rights administration, as well as state- 
federal co-regulation of water quality. 


Jo Ellen Darcy 

Assistant Secretary of the Army (Civil Works) 
108 Army Pentagon 
Washington, DC 20310-0108 
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C. Groundwate r 

The Council understands that the draft rule would establish jurisdiction for waters that have a 
“shallow subsurface hydrologic connection” with jurisdictional waters. Congress did not intend for the 
regulatory reach of the CWA to apply to the management and protection of groundwater. 

The Council understands that the preamble for the draft rule may include disclaimers that the rule 
is not intended to cause the shallow subsurface connections themselves to become jurisdictional, and that 
such connections would not be considered Waters of the United States (WOUS) in and of themselves. 

The Council supports the intent of such language. However, to fully clarify that groundwater is not 
subject to CWA jurisdiction, the text of the rule itself should expressly exclude groundwater and any 
subsurface flows used to establish shallow subsurface hydrologic connections between surface waters. 

D. Exclusions 

The Council understands that the draft rule may specifically exclude certain waters from its 
definition of WOUS. The Coimcil supports the intent of such a provision and requests that your agencies 
also include other waters and features that are generally considered to be outside the scope of the CWA. 
In addition to groundwater, the following should also be excluded: 

1 . Farm ponds, stock ponds, irrigation ditches, and the maintenance of drainage ditches, as 
currently excluded under the CWA’s agricultural exemption; 

2. Man-made dugouts and ponds used for stock watering or irrigation in upland areas that 
are not connected to surface waters; 

3. Dip ponds that are excavated on a temporary, emergency basis to combat wildfires and 
address dust abatement; 

4. Man-made pits and quarries that have been excavated in uplands and that fill with 
groundwater but are not connected to surface waters; and 

5. Prairie potholes and playa lakes. 

The preamble for the rule should also recognize that the states have authority pursuant to their 
“waters of the state” jurisdiction to protect excluded waters, and that excluding such waters from federal 
CWA jurisdiction does not mean that they will be exempt from regulation. The preamble should further 
recognize that the states are best suited to understand the unique aspects of their geography, hydrology, 
and legal frameworks, and are therefore in the best position to provide the most feasible and effective 
protections for excluded waters. 

E. Significant Nexus 

The Council understands that the draft rule may recognize that Justice Kennedy’s significant 
nexus test requires a connection between waters that is “more than speculative or insubstantial” to 
establish jiuisdiction. The Council supports the intent of such recognition. However, the rule should also 
quantify “significance” to ensure that it does not extend jurisdiction to waters that have a de minimis 
connection to jurisdictional waters. 

F. State Consultation 

As noted in the Council’s prior con'espondcnce and meetings with your agencies, the western 
states remain concerned about the process EP.A and the Corps are using to develop this mie. 
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In 20 1 1 , the Council asked EPA and the Corps to punjuc formal rulemaking instead of finalizing 
the now withdrawn guidance. At that time, the Council believed rulemaking, unlike guidance, would 
afford greater opportunities for early and ongoing consultation with the states. The Council also believed 
rulemaking would better ensure the treatment of states ^ co-regulators in the development of a draft rule. 

However, the submission of a draft rule on CWA jurisdiction to 0MB for interagency review 
without any substantive state consultation in the development of the rule raises significant concerns that 
your agencies will use a process that is no better than the one they used to develop the draft guidance. Tn 
particular, we remain concerned that individual states will not have the opportunity to provide substantive 
feedback until after EPA and the Corps have developed a draft rule and published it for public comment 
in the Federal Register. 

While we recognize that EPA and the Corps have participated in various meetings and calls with 
the Council and other state organizations to discuss their goals and time lines for the rulemaking, such 
communication cannot take the place of substantive, collaborative engagement with the states and their 
respective water quality agencies on an individual basis. In particular, the substantial differences in 
hydrology, geography, and legal frameworks in the West will require significant consultation with each 
state to determine how the draft rule will be implemented in order to avoid misinterpretations and 
unintended consequences. The potential for unintended consequences further underscores the need for 
EPA and the Corps to avail themselves of the states’ on-the-ground knowledge of their unique 
circumstances by giving as much weight and deference as possible to the states’ collective and individual 
comments, concerns, priorities, and needs. 

In sum, EPA and the Corps should not wail until the public comment period to involve the states 
on a collective and individual basis in the development of the draft rule. States are co-regulators and are 
therefore separate and apart from the public. As such, waiting until the public comment period to consult 
with the states, both individually and collectively, in the development of the draft rule ignores their role as 
co-regulators and will not allow for meaningful state input or consideration of state concerns. 

G. Conclusion 

We appreciate your consideration of our concerns and look forward to continuing our work with 
EPA and the Corps to protect water quality in the West. 

Sincerely, 

Phillip C. Ward 

Chairman, We.stem States Water Council 
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WESTERN STATES WATER COUNCIL 

5296 ComnterceDm-e.Suile 202 / Murray. Utah 84107 / (801)685-2555 I FAX (801) 685-2559 
ffeb Page: Hmntf.H'esrgov.Ofg/nvh’C 


December 23, 2013 


Sent Via Fax: (202) 395-3888 


The Honorable Sylvia Mathews Burwell, Director 
Office of Management and Budget 
725 17“’ Street N.W. 

Washington, D.C. 20503 

RE: Draft Clean Water Act Rule 


Dear Director Burwell: 

On behalf of the Western States Water Council, representing 1 8 western states on water 
policy issues, I am writing to ask that the Office of Management and Budget (OMB) ensure that 
the Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps) 
comply with the state consultation criteria set forth in Executive Order (E.O.) 1 3 1 32 as they 
formulate and implement their Clean Water Act (CWA) jurisdiction rule. These comments are 
based on our enclosed position dated July 29, 201 1, as well as our letters to EPA and the Corps 
dated April 1 0, 20 1 3, November 5, 20 1 3, and November 20, 2013. 

A. State Consultation and E.O. 13132 

The submission of a draft rule on CWA jurisdiction to OMB without any state 
consultation raises significant concerns about how and when EPA and the Corps will consult 
with the states regarding the formulation of this rule. Congress intended that the states and EPA 
would implement the CWA as a federal-state partnership, delegating authority to the states to 
administer the law as co-regulators with EPA. 

While EPA has conducted some outreach with the Council and other organizations, these 
efforts have consisted primarily of communicating EPA’s and the Corps’ goals and time lines for 
the rulemaking. There is a difference between communication and consultation, and EPA and 
the Corps have yet to engage the states regarding state needs, perspectives, or expertise in 
developing the draft rule. Ideally, EPA and the Corps would have conducted this type of 
consultation with the states prior to beginning the rulemaking process and before submitting a 
draft rule to OMB. 

We are also concerned that EPA and the Corps apparently do not consider the rulemaking 
to have federalism implications requiring compliance with E.O. 13132, which sets forth specific 
state consultation criteria for federal agencies to follow when formulating and implementing 
policies that have federalism implications. According to Section 1(a) of the order, a policy will 
have federalism implications if it has “substantial direct effects on the States.” Efforts to 
redefine or clarify the term “waters of the U.S.” have, on their face, numerous federalism 
implications that many states believe will have very substantial and direct effects, thereby 
requiring compliance with E.O. 1 3 1 32. 
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B. E.O. 13132’s State Consultation Criteria 

There is a considerable amount of uncertainty and significant differences of opinion 
regarding the extent of the CWA’s authority and the impacts of any new rule. Such uncertainty 
underseores the need for EPA and the Corps to consult with the states as co-regulators regarding 
the formulation and implementation of this rule. Such consultation should be separate and apart 
from the general public comment period, and should give as much weight and deference as 
possible to state needs, priorities, and concerns. Indeed, numerous provisions of E.O. 13132 call 
for substantive state consultation, including among others: 

• Section 2(i) : “The national government should be deferential to the States 
when taking action that affects the policymaking discretion of the States and 
should act only with the greatest caution where State or local governments 
have identified uncertainties regarding the constitutional or statutory 
authority of the national government.” (emphasis added) 

• Section 3(b) : “Where there are significant uncertainties as to whether national action 
is authorized or appropriate, agencies shall consult with appropriate State and local 
officials to determine whether Federal objectives can be attained by other means.” 
(emphasis added) 

• Section 3(c) : “With respect to Federal statutes and regulations administered by the 
States, the national government shall grant the States the maximum administrative 
discretion possible. Intrusive Federal oversight of State administration is neither 
necessary nor desirable.” (emphasis added) 

• Section 6(b) : Requiring federal agencies to consult with state and local officials 
“early in the process of developing the proposed regulation” where the regulation will 
impose “substantial direct compliance costs on State and local governments and that 
is not required by statute.” (emphasis added) 

C. Conclusion 

As the Council has stated in its prior correspondence and interactions with EPA and the 
Corps, waiting until the publication of a proposed rule for public comment to solicit state input 
will not allow for meaningful consideration of state views, especially with respect to the 
consideration of alternative ways of meeting federal objectives. 

Quite simply, it will be very difficult to develop a workable rule that resolves the 
considerable uncertainty regarding CWA jurisdiction and that leads to actual water quality 
improvements without meaningftil, substantive consultation with the states. Changing the 
current trajectory of this rulemaking to include the states’ views and concerns before seeking 
public comment is a needed first step. Promulgating this rule without complying with E.O. 
13132’s consultation criteria would be counterproductive and detrimental to building a positive 
and productive relationship with the states in implementing the CWA. 

We respectfully request that OMB ensure that EPA and the Corps comply with E.O. 
13132’s state consultation criteria as they formulate and implement their CWA jurisdiction rule. 



118 


Thank you for considering the Council’s views on this matter. 


Sincerely, 


, t 

N- 





Phillip C. Ward 

Chair, Western States Water Council 


Enclosures 

cc; Howard Shelanski, Administrator, Office of Information and Regulatory Affairs 

Nancy Sutley, Chair, White House Council on Environmental Quality 
Gina McCarthy, Administrator, Environmental Protection Agency 
Jo-Ellen Darcy, Assistant Secretary of the Army (Civil Works) 
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WESTERN STATES WATER COU 

5296 Commerce Drive, Suite 202 I Murray. Utah 84107 / (80!) 685-2555 / 

Web Pa^c: wvw.yiHistgov.oi^lwovc 

November 20, 20 1 3 

Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 
Ariel Rios Building 

1 200 Pennsylvania Avenue, N W ( 1 1 0 1 A) 

Washington, DC 20460 

RE: EPA and Army Corps Draft Clean Water Act Rulemaking 

Dear Administrator McCarthy and Assistant Secretary Darcy: 

On behalf of the Western States Water Council, representing 1 8 western states on water 
policy issues, 1 am writing to strongly urge your agencies to consult with the states as soon as 
possible in the development of their Clean Water Act (CW A) jurisdiction rule. These comments 
are based on our enclosed position and our letters dated April 10, 2013, and November 5, 2013. 

A. State Consultation and Executive Order 13132 

The submission of a draft rule on CW A jurisdiction to the Office of Management and 
Budget (0MB) without any state consultation raises significant concerns about how and when 
the Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers will consult 
with the states regarding this rule. Congress intended the states and EPA to implement the CWA 
as a federal-state partnership, delegating authority to the states to administer the CWA as co- 
regulators with EPA. As such, your agencies must treat the stales as co-regulators in the 
development of any proposed rule regarding CWA jurisdiction. Ideally, EPA and the Corps 
would have consulted with the states prior to beginning the rulemaking process and certainly 
prior to submitting a draft rule to 0MB. 

We are especially concerned that your agencies may not consider the rulemaking to have 
federali,sm implications requiring compliance with Executive Order (E.O.) 13 132’s state 
consultation criteria. Such a perspective is in direct opposition to the principles of cooperative 
federalism embedded within the CWA. Any efforts to redefine or clarify the tenn “waters of the 
U.S." have, on their face, numerous federalism implications that necessitate compliance with 
E.O. 13132. In particular, such efforts qualify as “policies that have federalism implications” 
under the order because they have “substantial direct effects" on the states and on the 
“distribution of power and responsibilities among the various levels of government.” 

For example, aside from four states, including Idaho and New Mexico in the West, every 
state is primarily responsible for regulating discharges of pollutants to jurisdictional waters 
because they have delegated responsibility from EPA to operate approved National Pollutant 
Discharge Elimination System permitting programs under Section 402 of the CWA. Any 


Ms. Jo Ellen Darcy 

Assistant Secretary of the Army (Civil Works) 
1 08 Array Pentagon 
Washington, DC 20310-0108 
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changes to the regulations and policies that govern which waters are jurisdictional will have a 
direct substantial impact to these programs. Specifically, changes limiting CWA Jurisdiction 
could affect the states’ ability to regulate waters previously considered to be jurisdictional, while 
changes that expand authority could require states to expend additional resources to permit 
discharges to previously unregulated waters. 

Moreover, regardless of whether they have delegated authority under Sections 402 or 
404, the requirements and limitations associated with Jurisdictional waters will directly impact 
the ability of every state to enact policies regarding waters within their borders, as well as the 
allocation of their already limited resources. This is particularly true if the rule compels states to 
extend their Section 303(d) responsibilities to waters that are functionally marginal. 

The considerable uncertainty and differences of opinion that exist regarding the extent of 
the CWA’s authority demand that states receive a unique audience with your agencies as co- 
regulators that is separate and apart from the general public, and gives as much weight and 
deference as possible to state needs, priorities, and concerns. Indeed, numerous provisions of 
E.O. 13132 call for exactly this type of consultation, including among others: 

• Section 2(i) : “The national government should be deferential to the States 
when taking action that affects the policymaking discretion of the States and 
should act only with the greatest caution where State or local governments 
have identified uncertainties regarding the constimtional or statutory authority 
of the national government.” (emphasis added) 

• Section 3(b) : “Where there are significant uncertainties as to whether national action 
is authorized or appropriate, agencies shall consult with appropriate State and local 
officials to determine whether Federal objectives can be attained by other means .” 
(emphasis added) 

• Section 3(c) : “With respect to Federal statutes and regulations administered by the 
States, the national government shall grant the States the maximum administrative 
discretion possible . Intmsive Federal oversight of State administration is neither 
necessary nor desirable .” (emphasis added) 

• Section 6(b) : Requiring federal agencies to consult with state and local officials 
“ early in the process of developing the proposed regulation” where the regulation will 
impose “substantial direct compliance costs on State and local governments and that 
is not required by statute." (emphasis added) 

As we have stated repeatedly in our prior correspondence and interactions with officials 
from your agencies, waiting until the publication of a rule for public comment to solicit state 
input will not allow for meaningful consideration of state views, especially with respect to the 
consideration of alternative ways of meeting federal objectives. Quite simply, it will be very 
difficult to develop a workable rule that resolves the considerable uncertainty regarding CWA 
jurisdiction and that leads to actual water quality improvements without changing the current 
trajectory of this rulemaking to include the states’ views and concerns before seeking public 
comment. Further, promulgating this rule without complying with E.O. 13 I32’s consultation 
criteria could threaten the historically positive and productive relationship that states have 
enjoyed with ERA and the Corps in implementing the CWA. 
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B. Concerns to Address Through Consultation 

As stated in our prior correspondence, there are a number of issues that require state 
consultation to address, including but not limited to: 

• State Deference : How the rule will ensure deference to the states’ primary and 
exclusive authority over water allocation and water rights administration, as well as 
state-federal co-regulation of water quality as required under Sections 101(b) and 
101(g). 

• Groundwater : How to ensure that the rule will not be misinterpreted as extending 
eWA jurisdiction to groundwater, including state concerns regarding the use of 
“shallow subsurface hydrologic connections” to establish jurisdiction. 

• Extent of CWA Jurisdiction : How the rule will comply with the limits Congress and 
the U.S. Supreme Court have established regarding the extent of CWA jurisdiction, 
including how the rule will provide clear and recognizable limits to such jurisdiction, 
especially pertaining to isolated wetlands. 

C. Conclusion 

In light of the above, we urge EPA and the Corps to recognize the significant federalism 
implications of this rulemaking and to comply with E.O. 1 3 1 32’s state consultation criteria. We 
also respectfully request additional information on how and when your agencies will consult 
with the states regarding the development of this rule, including how they will ensure the 
treatment of states as co-regulators. 

We look forward to your response to these concerns. 

Sincerely, 

'■4^6 llh 

Phillip C. Ward 

Chair, Western States Water Council 
Enclosure 

cc: Robert Perciasepe, Deputy Administrator, Environmental Protection Agency 

Let Mon Lee, Deputy Assistant Secretary for Policy and Legislation, U.S. Army Corps of 

Engineers 
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WESTERN STATES WATER COUNCIL 

5296 Commerce Drive, Suite 202 / Mumiy, Utah 84i07 I (801)605-2555 I FAX (801) 685-2559 
Weh Page: rvwrv.westentstcaesrvitter.org 


November 5, 2013 

Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

RE: Docket ID No. EPA-HQ-OA-20 1 3-0582 

Dear Administrator McCarthy: 

On behalf of the Western States Water Council, and its members, representing the 
governors of 18 western states, I am writing to comment on your agency’s draft science report 
titled Connectivity of Stream and Wetlands to Downstream Waters; A Review and Synthesis of 
the Scientific Evidence (September 20 1 3 External Review Draft, EPA/600/R-1 1/098B). Our 
understanding is that the final version of this report will serve as the scientific basis for 
rulemaking that the Environmental Protection Agency (EPA) and the U.S. Army Corps of 
Engineers are jointly developing to clarify the extent of Clean Water Act (CWA) jurisdiction in 
light of the U.S. Supreme Court’s SWANCC and Rapanos decisions. Our comments are based on 
our attached position and related letter dated April 10, 2013, which we sent to your agency and 
the Corps regarding the now withdrawn CWA guidance. 

We are concerned that the report may be misinterpreted inappropriately to suggest that a 
scientific connection between waters alone is sufficient to establish CWA jurisdiction. The 
report only discusses well-known scientific principles of hydrology and geohydrology regarding 
the interconnections between waters, but does not and cannot describe how these principles 
apply to the legal and institutional boundaries that Congress and the Supreme Court have placed 
on CWA jurisdiction. 

The overriding question in the rulemaking is not one of science, but of legal authority, 
namely the extent of federal authority over water resources under Justice Scalia’s plurality 
opinion and Justice Kennedy’s concurring opinion in Rapanos. For example, under Justice 
Kennedy’s test, a mere scientific connection or “nexus” between waters is not sufficient to 
determine CWA jurisdiction. Instead, Justice Kennedy’s test requires a fact-intensive, ease-by- 
case physical and legal inquiry to determine whether that nexus is “significant” enough to 
establish CWA jurisdiction. Since the report does not describe how its scientific findings apply 
to this test or Justice Scalia’s plurality decision, it is insufficient alone to establish or support 
CWA jurisdiction. 
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The report should not be used to support a rule that improperly asserts that the scope of 
the CWA is essentially unlimited. We recognize that there are differing interpretations of 
Rapanos, but it is undisputed that the Court rejected the EPA’s and the Corps’ pre-Rapanos 
interpretation of CWA authority. A rule that attempts to return CWA jurisdiction to the pre- 
Rapanos “status quo,” using the report’s findings of global hydrologic connectivity would be 
contrary to the limits that Congress and the Court have established, and would be an improper 
use of the report and federal rulemaking authority. Moreover, the CWA does not apply to 
ground waters, which are protected and allocated by western states, which recognize the 
hydrogeologic connections. Any reference to ground waters, including “shallow subsurface 
flows,” is inappropriate in any related rulemaking. 

As stated in our position regarding the draft CWA guidance, efforts to expand CWA 
authority beyond the limitations the Court established in SWANCC and Rapanos “would likely 
lead to further litigation” and would do little to resolve the current uncertainty regarding the 
extent ofCWA jurisdiction. 

We are also concerned about the lack of state expertise and state representation on the 
Science Advisory Board. Not a single member of the board is a state agency expert or 
administrator. As stated in our April letter, the states have on-the-ground expertise and 
knowledge of water quality conditions and challenges within their borders. 

In light of the above, we urge you to recognize the limitations of the report as it does not 
address the legal limits of CWA jurisdiction and authority, and how those limits apply to the 
scientific principles discussed in the report. 

We appreciate your consideration of our concerns and look forward to continuing our 
work with EPA and the Corps to protect water quality in the West. 


Sincerely, 



Phillip C. Ward 

Chair, Western States Water Council 
Enclosures 

cc: Office of Environmental Information (OEl), Docket (Mail Code: 28221T), 

Docket ID No. EPA-HQ-OA-20 1 3-0582, U.S. Environmental Protection Agency, 
1200 Pennsylvania Ave. NW, Washington, DC 20460 
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WESTERN STATES WATER COUNCIL 

5296 Commerce Drive. Suite 202 / Murray. UtaiiX^W? I (801)m-255> I FAX (80/) 685-2559 
fVeb P(^: www.westy’ov.or^lmwc 


April 10,2013 


Sent via email: Perciasepe.bob@epa.eov 

ASACWPOC@conus.anTiv.mil 


Mr. Robert Perciasepe 
Acting Administrator 
U.S. Environmental Protection Agency 
Ariel Rios Building 

1200 Pennsylvania Avenue, NW (I lOlA) 
Washington, DC 20460 

RE: EPA and Army Corps Draft Clean 


Ms. Jo Ellen Darcy 

Assistant Secretary of the Army (Civil Works) 
108 Army Pentagon 
Washington, DC 20310-0108 


Act Guidance and Rulemaking 


Water 


Dear Acting Administrator Perciasepe and Assistant Secretary Darcy: 


On behalf of the Western States Water Council, representing the governors of 18 western 
states, I am writing to reiterate concerns regarding the Draft Guidance on Identifying Waters 
Protected by the Clean Water Act, which the Council set forth in the enclosed comment letter 
dated July 29, 2011. 

It is our understanding that your agencies are developing a proposed rule to clarify Clean 
Water Act (CWA) jurisdiction, as indicated in the Uniform Regulatory Agenda and Regulatory 
Plan published on December 2 1, 2012. As explained in our comment letter, the Council prefers 
rulemaking to clarify CWA Jurisdiction instead of legally unenforceable guidance. Therefore, 
we urge you not to issue or apply the guidance to determine CWA Jurisdiction while your 
agencies develop a new rule. 

The vast majority of states have long worked as co-regulators with your agencies to 
protect water quality pursuant to the framework of cooperative federalism embodied in the 
CWA. Although states arc responsible for implementing and administering mo.st CWA 
programs, EPA and the Corps did not consult with the states in developing the draft guidance, 
nor did they .share the document with the states prior to releasing it for public comment in April 
2011. We understand your agencies have since revised the guidance after the public comment 
period and submitted it to the Office of Management and Budget for final review. Nevertheless, 
the revised guidance has not been made public nor has it been provided to the states for review. 

We remain concerned about the lack of state consultation in developing the guidance and 
the potential that the final document may not adequately account for state needs and 
perspectives. The complexities ofCWAJuri.sdiction and the broad ramifications for state and 
federal water quality programs warrant a formal and transparent rulemaking process. Unlike 
guidance, the notice and comment provisions of formal rulemaking facilitate early and ongoing 
engagement with states and other stakeholders. Fontial rulemaking also triggers Executive 
Order 13132, which provides states with further opportunity to review a proposed regulation and 
offer perspectives prior to the publication of a rule. 



Mr. Perciasepe and Ms. Darcy 
April 10, 2013 
Page 2 
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States bear the primary responsibility for preventing, reducing, and eliminating water 
pollution. By providing greater consultation with states, formal rulemaking is more likely than 
guidance to produce actual water quality improvements because it would better take into account 
state needs and perspectives, as well as the states’ on-the-ground expertise and knowledge of 
water quality conditions and challenges within their borders. Issuing the guidance in the interim 
while EPA and the Corps pursue rulemaking would be a distraction that would create 
unnecessary conflict and uncertainty that would hinder the development of an effective rule. 

Lastly, we urge you to continue to view the states as co-regulators and to ensure that state 
water managers have a robust and meaningful voice in the development of any rule regarding 
eWA jurisdiction, particularly in the early stages of development before irreversible momentum 
precludes effective state participation. 

We appreciate your consideration of our concerns and look forward to continuing our 
work with EPA and the Corps to protect water quality in the West. 


Sincerely, 



Phillip C. Ward 

Chair, Western States Water Council 


Enclosure (WSWC Position #330.5) 
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WESTERN STATES WATER COUNCIL 

5296 Commerce Drh'e, Suite 202 I Mum^, lltah 84107 I (801)685-2555 I FAX{801) 685-2559 
Web Pt^: wwH'. westermtateswater. or^ 


July 29, 2011 


Position #330.5 


Water Docket 

Environmental Protection Agency 
Mai! Code 2822T 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

RE: EPA-HQ-OW-20n-0409 

To Whom It May Concern: 

On behalf of the Western States Water Council, representing the governors of 18 western states, we 
are writing to provide our comments on the Environmental Protection Agency (EPA) and U.S. Army Corps 
of Engineers’ Draft Guidance on Identifying Waters Protected by the Clean Water Act. Before commenting 
on the guidance, we wish to express our preference for EPA and the Corps promulgating a clarifying rule, as 
opposed to legally unenforceable guidance. 

We understand that the intent of the draft guidance is to provide clearer, more predictable guidelines 
for determining which water bodies are subject to Clean Water Act (CWA) jurisdiction, consistent with the 
U.S. Supreme Court’s Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers 
{SWANCC) ‘ and Rapanos v. United States {Rapanosf decisions. It is also our understanding that EPA and 
the Corps intend to undertake rulemaking after the guidance is final to provide further clarification regarding 
the extent of CWA Jurisdiction. Indeed, Justice Kennedy’s opinion in the Rapanos decision would appear to 
invite promulgation of a rule. 

The guidance provides no clear and concise limits to federal jurisdiction. Further, it could actually 
lead to an expansion of claims of Jurisdiction beyond the limitations delineated in SWANCC and Rapanos, 
and if promulgated as regulations, once applied, would likely lead to further litigation. 

A. State Water Resources Allocation and Water Rights Administration 

Section 101(g) of the CWA expressly states: “It is the policy of Congress that the authority of each 
State to allocate quantities of water within its jurisdiction shall not be superseded, abrogated or btheru'ise 
impaired by this Act. It is the further policy of Congress that nothing in this Act shall be construed to 
supersede or abrogate rights to quantities of water which have been established by any State. Federal 
agencies shall co-operate with State and local agencies to develop comprehensive solutions to prevent, 
reduce and eliminate pollution in concert with programs for managing water resources.” 

Section 101(b) of the CWA further states: “It is the policy of Congress to “recognize, preserve, and 
protect the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution . . . .” 


' 531 U.S. 159 (2001). 
^ 547 U.S. 715 (2006). 
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The guidance and any subsequent regulations regarding the extent of CWA jurisdiction should 
reference Sections 101 (b) and 101(g), and should not infringe upon the states' primary authority to allocate 
water and administer water rights within their borders and protect water quality. 

B. The Watershed Approach to Jurisdiction 

The draft guidance sets forth a “watershed” approach for satisfying Justice Kennedy’s “significant 
nexus” test in which CWA jurisdiction is determined by reference to the nexus between the watershed and 
the closest traditional navigable water, not the nexus between the particular wetland or tributary in question 
and the navigable waters. Under this approach, virtually any tributary or wetland, or “other waters,” no 
matter how far removed, no matter how small or insignificant, could become jurisdictional if aggregated 
with all other tributaries and wetlands or other waters within a watershed. Such an outcome raises questions 
as to whether a watershed approach is consistent with SWANCC and Rapanos^ which hold that the C WA’s 
jurisdiction is not without limits.^ 

Questions also remain as to whether the EPA and the Corps can use guidance to promulgate a 
“watershed” approach instead of a “case-by-case” determination. In particular. Justice Kennedy stated in his 
concurring opinion in Rapanos that “absent more specific regulations,” a “case-by-case” analysis is needed 
to determine jurisdiction for wetlands based upon adjacency to navigable tributaries."^ Kennedy further 
stated that such a showing is necessary to avoid “unnecessa^ application” of the CWA given the “potential 
overbreadth” of the federal regulations at issue in Rapanos.^ The draft guidance, while not a regulation, 
needs further clarification to ensure that it complies with this requirement. 

With respect to CWA jurisdictional determinations for tributaries, the draft guidance states that a 
significant nexus is presumed to be established if it can be shown that the tributary: (I) contains a bed, bank, 
and ordinary high water mark; and (2) drains, or is part of a network of tributaries that drain, into a 
downstream navigable water or interstate water. However, the draft guidance does not address how much 
water a tributary is required to drain in order to meet this test, leaving open the possibility that an ephemeral 
or other stream with a de minimis volume of flowing water is enough to constitute a jurisdictional tributary. 
This could create uncertainty and lead to further confusion about the types of waters subject to CWA 
jurisdiction, particularly in the arid West where there are a variety of waters with minimal flows. 

In light of the above, the Council urges EPA and the Corps to ensure that the guidance and any 
related regulatioas comply with SWANCC and Rapanos, while also providing clear and recognizable limits 
on CWA jurisdiction. In carrying out these tasks, EPA and the Corps should also ensure that the guidance 
does not displace nor circumvent the regulatory and legislative processes. 

C. Groundwater 

Page 16 of the draft guidance states that a wetland can be deemed to be “adjacent,” and therefore 
jurisdictional, if there is an unbroken “surface or shallow sub-surface hydrologic connection between the 
wetland and the jurisdictional waters.” Although the draft guidance does not use the term “groundwater,” 
nor define the term “shallow sub-surface hydrologic connection,” it could be interpreted as referring to 


3 

See Rapanos, 547 U.S. at 739 (stating, “The Corps’ expansive Interpretation of the ‘waters of the United States' 
is thus not 'based on a permissible construction of the statute.'”); Id at 778 -- 79 (J. Kennedy concurring) (stating 
that the deference owed to regulations at issue in Rapanos does not extend so far as to apply CWA jurisdiction 
■‘...whenever wetlands lie alongside a ditch or drain, however remote and insubstantial, that eventually may flow 
into traditional navigable waters.”). Id. at 778-79 (Kennedy concurring) 

'* Id. at n2. 

^Id 
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groundwater, tributary or alluvia! groundwater, water stored in the bed and banks of streams, or even soil 
moisture, again expanding the jurisdictional reach without le^l basis or limit, resulting in greater 
uncertainty and likely litigation. 

Groundwater is not subject to the CWA and states are solely responsible for protecting, allocating 
and administering water rights pertaining to this resource. Accordingly, administrative and Judicial 
interpretations of the CWA have consistently treated groundwater separately from “waters of the United 
States.” The guidance and any related regulations regarding the extent of CWA jurisdiction should make 
clear that such jurisdiction does not extend to groundwater, and that groundwater allocation and water rights 
administration fall under the exclusive purview of the states. 

D. States as Co-Regulators 

The states, EPA, and the Corps have made progress in working together to carry out the CWA’s 
goal of controlling water pollution. The EPA and Corps should continue to view states as co-regulators and 
should ensure that state water managers have a robust and meaningful voice in the development of any 
guidance and/or regulations regarding CWA jurisdiction, particularly in the early stages of development 
before irreversible momentum precludes effective state participation. 

E. Conclusion 

In sum, the guidance and/or regulations that EPA and the Corps may promulgate regarding CWA 
jurisdiction should: (1) provide clear and concise limits to federal jurisdiction; (2) not infringe upon the 
states’ primary authority to allocate water and administer water rights within their borders; (3) be consistent 
with SWANCC and Rapanos, while also providing clear and recognizable limits on the extent of CWA 
jurisdiction; (4) make clear that CWA jurisdiction does not extend to groundwater and that groundwater 
allocation and water rights administration fall under the exclusive purview of the states; and (5) be 
developed with robust and meaningful state participation. 

We very much appreciate the opportunity to comment on the draft guidance, and look forward to 
continuing our work with EPA and the Corps to address water quality in the West. Thank you again for 
considering the Council’s views on this matter. 

Sincerely, 

Weir Labaft, 111 

Chair, Western States Water Council 


F:\POSrnON\201 1\-#330.5_CWA Jurisdiction Guidance Commenis_7-28-J 1 .doc 
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United States House of Representatives 
Committee on Transportation and Infrastructure 
Subcommittee on Water Resources and Environment 

Public Hearing 

“Potential Impacts of Proposed Changes to the Clean Water Act Jurisdiction Rule” 


Testimony of 
J.D. Strong 

Oklahoma Water Resources Board 
June 11, 2014 


I. Introduction 

In addition to my testimony on behalf of the Western Governors’ Association (WGA) and 
Western States Water Council (WSWC), which I wholeheartedly support and hereby incorporate 
by reference, I would also like to address the Committee in my capacity as the Executive 
Director of the Oklahoma Water Resources Board (OWRB). The OWRB’s mission is to 
enhance the quality of life for Oklahomans by managing, protecting, and improving the state’s 
water resources to ensure clean, safe, and reliable water supplies, a strong economy, and a 
healthy environment. Our primary duties and responsibilities include Oklahoma’s water use 
appropriation and permitting, water quality monitoring and standards, financial assistance for 
water/wastewater systems, dam safety, floodplain management, water supply planning, technical 
studies and research, and water resource mapping. 

The OWRB plays a crucial role in Oklahoma’s co-regulatory partnership with the federal 
government under the Clean Water Act (CWA), along with the Oklahoma Department of 
Environmental Quality (ODEQ); Oklahoma Department of Agriculture, Food and Forestry 
(ODAFF); Oklahoma Conservation Commission (OCC); Oklahoma Corporation Commission 
(OCC); and many other public and private stakeholders. 

Before providing Oklahoma’s perspective on the proposed rule, please note that these comments 
will only describe the views of my particular state and not the views of the WGA, the WSWC, 
and their member states. The rule will affect every state differently given the considerable 
differences in the states’ hydrology, geography, and legal frameworks. In turn, each state has its 
own, unique perspective about the substance of the proposed rule, and the degree to which each 
state may support or oppose the rule and its specific provisions will vary. These differences 
further underscore the need for the U.S. Environmental Protection Agency (EPA) and the U.S. 
Army Corps of Engineers (the Corps) (collectively, the agencies) to conduct substantive 
consultation with each of the individual states in the development and implementation of this or 
any other proposed rule regarding CWA jurisdiction. 


Page 1 
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II- Oklahoma concerns with rulemaking process 

a. Co-regulators are not just stakeholders 

The State of Oklahoma plays a significant role in ensuring effective implementation of the CWA. 

Our co-regulator status elevates the State of Oklahoma, and every other state, above the 
multitude of other stakeholders now engaged in the public review process. It is imperative that 
with a rulemaking process of this magnitude, which directly impacts states’ implementation of 
CWA programs, that significant input and review be provided to co-regulator entities on the 
substance of the proposed rule. With regzird to the proposed rule regarding CWA jurisdiction, 
the WOTUS rulemaking process undeniably excluded Oklahoma’s CWA co-regulating agencies. 

As stated in my testimony on behalf of WGA and WSWC, EPA and the Corps failed to follow 
Federalism consultation requirements under Executive Order 13132. Oklahoma believes this 
failure is a direct violation not only of a Presidential directive designed to maintain the proper 
balance between federal and state regulation of our citizens, but also of a specific Congressional 
mandate that shared Federalism guide the ultimate implementation of the CWA. In the proposed 
rule’s preamble, EPA and the Corps downplay the rule’s substantial effects on the relationship 
between the national government and states. On the contrary, the very architecture of the CWA 
relies upon a strong, cooperative relationship between the federal and state agencies charged with 
its implementation. Thus, it stands to reason that any rule designed to implement this law must 
also be based upon substantial cooperation between the federal and state governments. 

From a more practical standpoint, there was no reason for EPA and the Corps to avoid formal 
and meaningflil consultation with the states over the many years that have transpired since the 
agencies embarked upon this process. Erring on the side of caution and demonstrating a genuine 
desire to cooperate with the very state agencies that have labored to make CWA implementation 
a success over the past forty-plus-years, EPA and the Corps Just as easily could have engaged in 
the more formal consultation process outlined by Executive Order 13132. Oklahoma recognizes 
that this rule is one that EPA and the Corps must address at a national level; however, Section 
3(b) of Executive Order 13132 requires federal agencies to “consult with State and local officials 
to determine whether Federal objectives can be attained by other means.” This is critical in the 
current situation given the significant effect this rule could have on the ability of Oklahoma and 
many other drought-stricken states to manage and allocate scarce water resources, not to mention 
the absolute necessity to do so at the State, regional and local levels. By skipping this critical 
step in the process, Oklahoma and many other states are left confused, disenfranchised, and 
scrambling within a 90-day period allotted for public comment to figure out how we will carry 
out our respective responsibilites on a mostly final rule. 

b. Cart before the horse 


Further, it defies logic and scientific reason that EPA and the Corps would expedite submittal of 
the draft Connectivity Report' to the EPA Science Advisory Board (SAB) at the same time they 


^ U.S. Environmental Protection Agency, Connectivity of Stream and Wetlands to Downstream Waters: A Review 
and Synthesis of the Scientific Evidence, EPA/660R--! 1/098B (Sept. 2013), available at: 
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submitted the proposed rule to OMB. As a scientist, I am concerned by what can only be 
described as an effort to effectively cut off the ongoing scientific deliberation vital to the 
fundamental questions underlying this proposed rule. Such a rushed, uncollaborative process is 
foreign to state regulatory agencies like the OWRB that are often engaged in developing highly 
technical rules over extended periods of time with multiple opportunities for input, first by the 
scientist that help better inform the decision-making process, then by those burdened with 
implementing or complying with such rules. 

c. Comparison to Oklahoma’s rulemaking process 

For example, as the state agency charged with developing Oklahoma’s Water Quality Standards 
(WQS), the OWRB follows a comprehensive process for rulemaking that fosters regulatory 
collaboration and creates effective policy. Due to the fact that Oklahoma’s WQS have a 
significant impact on several state agency partners and a vast network of agricultural, industrial, 
and municipal stakeholders, collaboration is critical to establishing standards that are clear and 
effective. 

The first step in the OWRB’s WQS rulemaking process is to bring all agency co-regulators and 
scientists to the table for discussion and input regarding what rules are needed and the scientific 
basis for such rules. In fact, we often ask that our agency co-regulators provide draft language 
for provisions they deem to be important to include in the rulemaking process. This is what 
genuine consultation between co-regulators looks like. Further stakeholder discussion is 
accomplished through at least two informal open meetings, all before embarking on an extended 
series of formal notices, reviews, and hearings. Essentially, the goal of this process is for 
stakeholders to have reached a solid understanding, if not consensus, on the general terms and 
language of the proposed rule prior to launching into the formal rulemaking process provided 
under Oklahoma’s Administrative Procedures Act. Time and again, we have witnessed the 
success of this process in fostering clear and effective water quality policy for the citizens of 
Oklahoma. 

If the OWRB had followed the process used by EPA and the Corps to develop its proposed 
WOTUS rule, I have no doubt that the Oklahomans to which we are accountable would have 
secured legislative and/or gubernatorial sanctions preventing any further action to finalize such 
rules. Recognizing the State of Oklahoma as a co-regulator, and thus affording us the 
opportunity for comprehensive input similar to the rulemaking process used in Oklahoma, could 
have avoided altogether many of the concerns I will now outline regarding the proposed 
WOTUS rule. 


rrr. Oklahoma concerns with the draft rule 

EPA and the Corps have arduously emphasized that the goal for this proposed rulemaking is to 
provide a measure of definition, clarity and objectivity to the determination of WOTUS 
jurisdiction. I wholeheartedly agree that clarity and less subjectivity in making CWA 


http:/./vosemite.epa.a:ov/sab/sabproduct,nsf/fedrg$tr activites/7724357376745F4885257QE6QQ4.>E88C/$F[{e/WOUS 
ERD2 Sep2QI3.pdf . 
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jurisdictional determinations are the key reason for pursuing this rulemaking in the first place. 
Falling short of this goal would render the rulemaking process futile for all involved. 

Unfortunately from Oklahoma’s perspective, the proposed rule does not make it any more clear 
or precise which waters fall under CWA jurisdiction unless we are to assume that nearly all 
waters fall under such jurisdiction. Having not been involved in the deliberations prior to 
drafting the rule, and given the expedited review timeline that we now face, we are concerned 
that EPA and the Corps have made a policy decision that all connections between waters are 
“significant” regardless of how much or how often they actually contain water or influence truly 
navigable waters. Essentially, EPA and the Corps have taken an already fuzzy line and moved 
it from one place to another without making the line any less fuzzy, 

Critical portions of the proposed rule include key concepts that are newly created, yet are left 
unclear, undefined or subject to agency discretion. In other words, the rule fosters continued and 
additional subjectivity - a result diametrically opposed to the authoring agencies’ intent. While 
the proposed rule does not change the primary categories of water that historically have been 
regulated as “navigable waters” (e.g, tidal water bodies, interstate waters, territorial seas, and 
impoundments of these waters), the proposal seemingly expands the CWA’s regulatory coverage 
of tributaries and includes broad new categories of waters, such as ditches, adjacent waters, 
riparian areas and floodplains. 

Because 1 and other Oklahoma co-regulators were not invited to participate in the decision- 
making process, we are left wondering whether our myriad ditches, dry ephemeral streams, playa 
lakes and other features that sometimes carry water will fall under federal jurisdiction. Current 
regulations do not even refer to ditches as jurisdictional waters, so why have they been added? 
The mere mention of ditches evokes an entirely new dispute for most arid western states like 
Oklahoma, as entire communities and economies have been built upon vast networks of ditches. 
Under the proposed rule, it seems at least possible that EPA and the Corps want to regulate our 
ditches, except for a few rare cases in which some farm ditches may fall into either of the two 
exempt categories narrowly crafted by the agencies. 

Equally confusing in the proposed rule are its somewhat incoherent list of exemptions, including 
the aforementioned narrow ditch exemption. These exemptions apply to a limited set of features 
excavated wholly on uplands, which is yet another critical term left undefined in the proposed 
rule. It is also noteworthy that in the rule’s preamble, EPA and the Corps acknowledge the 
difficulty of distinguishing excluded “gullies and rills” from potentially regulated “ephemeral 
streams.” 

Essentially, the proposed rule can be interpreted to open the door for most water features, and 
even dry land, to become WOTUS — a broad expansion of the areas across the landscape where 
no “dredge or fill” material or other “pollutanf’ can be “discharged” without a federal permit. It 
begs the question whether anything within a watershed will ever be deemed so insignificant that 
the federal government leaves regulatory discretion to Oklahoma and the other states. 
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IV. Oklahoma concerns with jurisdictional expansion 

By establishing broader definitions of existing regulatory categories, such as “tributaries,” and 
regulating new areas that are not jurisdictional undercurrent regulations, the proposed rule 
basically provides no clear limit to federal jurisdiction. Location of a water in a riparian area or 
a floodplain, a connection through shallow subsurface water or directly or indirectly through 
other waters, and aggregation of similarly situated waters, are some of the ways that the 
proposed rule could capture waters that historically would be non-jurisdictional. 

a. Jurisdiction over subsurface flows. a.k.a. “groundwater” 

Of great significance to Oklahoma, the proposed rule does not go far enough to ensure that 
Oklahoma’s groundwater is off limits. While 1 appreciate that ERA and the Corps have added a 
specific statement in the proposed rule that excludes groundwater, they continue to say that 
shallow subsurface flows could be used to establish Jurisdictional nexus. In Oklahoma, any 
subsurface water, no matter how shallow, is considered groundwater and thus belongs to private 
property owners subject only to reasonable regulation by the state. As a practical matter, it’s 
hard to fathom how CWA regulations can be effectively applied to distinct surface waters 
connected only through subsurface waters without ultimately expanding jurisdiction over the 
property owner’s groundwater resource. Any regulation of subsurface flows, or other water 
under the surface, would be a severe encroachment on the private property rights of Oklahoma 
landowners. 

b. Local and state management is key to success 

While not stated explicitly in the proposed rule, expansion of ERA and Corps jurisdiction over 
any waters not previously considered WOTUS must be predicated on a belief that states are 
incapable of protecting and managing such waters - an assertion that simply is not supported by 
science or facts. The OWRB and other state agencies in Oklahoma have been responsible and 
effective stewards of water quality and quantity management both before and since enactment of 
the CWA. In fact, many of Oklahoma’s success stories are highlighted in ERA’S own 
publications and webpages and are due to state and local voluntary conservation programs, 
effective water management strategies, and superior water quality monitoring networks. 

c. Inadequate economic impact analysis 

ERA and the Corps also claim that the rule would have minimal economic impact and would not 
affect many acres — only about 1,300 acres nationwide — which seems grossly inaccurate given 
that the proposed rule could be read to affect this number of acres within one Oklahoma county 
alone. Furthermore, in order for ERA and the Corps to substantiate such claims that the rule will 
only impact a defined number of acres or defined percentage of waters requires that they 
delineate the newly impacted areas. So show us the map! Such a map would go a long way to 
helping states and the regulated community understand exactly where each jurisdictional water is 
located. Unfortunately, up to this point there has been no map delineating the proposed scope of 
CWA jurisdiction, even in the abstract, which seems like a very reasonable and helpful visual aid 
to accompany a geographically-based rule. When we contacted our Corps District Office to help 
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identify which waters would be covered by the new rule, we were told that case-by-case 
determinations would continue to be made, which begs the question whether anything has been 
clarified by the proposed rule. 

Largely avoiding the true costs, EPA and the Corps have instead emphasized that the proposed 
rule will benefit businesses by making it easier to determine if a body of water is covered by the 
CWA. Based upon our aforementioned confusion regarding definitions and new undefined 
terms, this is only true if we assume that nearly everything is covered. This, of course, does not 
save anyone from the cost and burdens of increased regulation. As highlighted in a recent report 
prepared for The Waters Advocacy Coalition, “The inclusion of these (expanded categories of) 
waters will broaden the scope of the CWA and will increase the costs associated with each 
program. Unfortunately, the EPA analysis relies on a flawed methodology for estimating the 
extent of newly jurisdictional waters that systematically underestimates the impact of the 
definitional changes.”^ Thus, the proposed rule creates a situation where continued litigation 
will likely cause a greater expenditure of time and resources to subjectively apply the definitions 
contained within the proposed rule. This impact will be felt by the entire regulated community 
and all Oklahomans, including small landowners and businesses least able to absorb such costs. 
Of grave concern to the OWRB and our sister agencies, the analysis also does not address the 
burden on state resources for required for permitting, oversight and enforcement. 


V. Recommendations 

The issues outlined above are of great concern to the State of Oklahoma for a number of reasons, 
not least of which is that a significant amount of time and resources have been expended on a 
proposed rule that is confounding. Instead, this proposed rule breeds the continued broad 
interpretations that have lead to repeated subjectivity and uncertainty in years past. While it is 
my sincere hope that my comments today will be accepted as constructive criticism, 1 recognize 
that they would not be fully constructive without identifying some recommendations for a path 
forward. 


a. Time-out 


First and foremost, I encourage EPA and the Corps to recognize that this flawed process cannot 
continue without genuine consultation with state co-regulators like Oklahoma, as doing so would 
continue to violate Executive and Congressional mandates, not to mention the very trust and 
cooperation upon which we co-regulators depend. Stepping back and following a collaborative 
rulemaking process similar to Oklahoma’s or any number of other states, or the process outlined 
in Executive Order 13132 in the alternative, would resolve difficult and protracted complications 
that undoubtedly will flow from continuing down the current path. My agency and our CWA co- 
regulatory partners in Oklahoma stand ready to assist both EPA and the Corps with initiating this 
process in our own state. 


^ David Sunding, Ph.D., Review of 2014 EPA Economic Analysis of Proposed Revised Definition of Waters of the 
United States, The Brattle Group (May 2014), available at; httD://news.aec.org/wo- 
content/uploads/Z014/0S/WOTUS-Economic-Report-FINAL.Ddf 
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As noted previously. Section 3(b) of Executive Order 13 132 requires consideration of whether 
federal objectives can be met through other means. It also provides the following additional 
remedies to state co-regulators that have so far been excluded from this rulemaking process: 

Section 2(i): “The national government should be deferential to the States when taking action 
that affects the policymaking discretion of the States and should act only with the greatest 
caution where State or local governments have identified uncertainties regarding the 
constitutional or statutory authority of the national governmen t.” (emphasis added) 

Section 3(c): “With respect to Federal statutes and regulations administered by the States, the 
national government shall grant the States the maximum administrative discretion possible . 
Intrusive Federal oversight of State administration is neither necessary nor desirable.” (emphasis 
added) 

Section 6(b): Requiring federal agencies to consult with state and local officials “ early in the 
process of developing the proposed regulation ” where the regulation will impose “substantial 
direct compliance costs on State and local governments and that is not required by statute.” 
(emphasis added) 

Pausing the WOTUS rulemaking process at this stage would allow EPA and the Corps to step 
back and engage states in this meaningful, if not mandatory, process. In addition to clarifying 
for states what is meant by tbe new definitions and undefined terms found in the draft rule, an 
extended pause would allow federal and state partners to consider more effective alternatives that 
have not been fully vetted and likely will not be frilly vetted within the 90-day timeframe to 
which we are currently confined. 

For example, states like Oklahoma are considering highly conceptual solutions such as a 
rebuttable presumption approach, which essentially shifts the burden off of landowners and 
others in the regulated community and instead requires EPA and the Corps to prove that certain 
marginal waters are in fact jurisdictional under the rule. Furthermore, waiting for the 
Connectivity Report to be fully vetted and finalized could result in a more solid scientific basis to 
establish a gradient approach in which more clear delineations of jurisdictional versus non- 
jurisdictional waters could be derived. Ongoing deliberations between the members of the ,SAB 
suggest that such gradients could be more clearly defined in the Connectivity Report, Such 
scientific advancements could go a long way to illuminating a more clear path forward for 
jurisdictional decision-making. 

b. Statutory amendments 

While amending the CWA is a difficult prospect that has alluded many a Congress, a narrow 
amendment designed to articulate a more collaborative and mandatory rulemaking process seems 
reasonable given the unsatisfactory experience that most states have had with this and numerous 
other CWA rulemakings of late. Avoiding an intractable debate on wholesale amendments or 
reauthorization of the CWA, Congress could craft an amendment designed for the singular 
purpose of prohibiting promulgation of any rule that fails to include meaningful, robust 
consultation with the states, tribes, and others charged with implementation. 
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VI. Conclusion 

The foregoing comments and recommenations are offered in a spirit of cooperation and utmost 
respect for the daunting task faced by Congress and the many agencies charged with 
implementing its significant laws. I know that I and my sister Oklahoma agencies stand ready to 
to assist the Committee, the ERA, and the Corps in this process. 

Thank you for the opportunity to share Oklahoma’s views with you today, and thank you for 
your leadership in addressing this important issue. 
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Mr. Chairman and members of the Subcommittee, my name is Mark Pifher and I 
am here today to provide you with the perspective of Western water users. 
Municipal water and wastewater utilities, as well as irrigated agriculture, share 
concerns over the recently released rulemaking proposal concerning the 
definition of "waters of the U.S." under the federal Clean Water Act. In particular, 
I would like to share the views of the members of the National Water Resources 
Association (NWRA)and the Western Urban Water Coalition (WUWC). The NWRA 
is a nonprofit federation made up of municipal and agricultural water providers, 
state associations, and individuals dedicated to the conservation, enhancement 
and efficient management of our nation's most important natural resource, 
water. Its members provide clean water to millions of individuals, as well as 
families, agricultural producers and other businesses throughout the Western 
United States. WUWC consists of the largest urban water utilities in the western 
United States, serving over 35 million customers in 15 metropolitan areas across 
five states, some of also operate wastewater and electric facilities. The 
membership of WUWC includes: Arizona-Central Arizona Project and City of 
Phoenix; California- East Bay Municipal Utility District, Eastern Municipal Water 
District, Los Angeles Department of Water and Power, Metropolitan Water 
District of Southern California, San Diego County Water Authority, City and 
County of San Francisco Public Utilities Commission and Santa Clara Valley Water 
District; Colorado- Aurora Water, Colorado Springs Utilities, and Denver Water; 
Nevada- Las Vegas Valley Water District, Southern Nevada Water Authority and 
Truckee Meadows Water Authority; and Washington- Seattle Public Utilities. 
WUWC is committed to providing a progressive perspective on the management 
of water resources in the West. 

I have been actively involved with both of the above organizations for many 
years, serving as the chair of their Water Quality or Clean Water Act Committees. 

I have also been associated with the Western Coalition of Arid States (WESTCAS). 
WESTCAS endorses these comments. In addition, I have worked for state 
government in the water quality arena, have served as the Director of Utilities for 
the third largest municipality in Colorado, where I oversaw the completion of a 


2 



139 


S600M reuse project, and am currently assisting with regulatory compliance on 
the Colorado Springs Utilities' Southern Delivery System (SDS), a $900M municipal 
water delivery system that, not unlike the Aurora project, depends on the use of 
re-useable return flows. 

I. Introduction 

Western municipal utilities and irrigation districts provide essential water, 
wastewater and, at times, stormwater control services to their customers. They 
have historically been, and will continue to be, ardent supporters of the goals of 
the federal Clean Water Act (CWA). Achievement of the Acts' goals will assist in 
the protection and enhancement of the "source water" upon which such utilities 
depend in ensuring that a reliable, safe supply of water can be delivered to meet 
residential, commercial, agricultural, recreational and aesthetic demands. It is 
these municipal utilities who are the on-the-ground partners with EPA and the 
states in the implementation of both the CWA and the Safe Drinking Water Act 
(SDWA). They are the entities who design, construct, and operate the water and 
wastewater treatment and conveyance systems, and the stormwater control 
structures, that are essential to maintaining their citizens' quality of life, and it is 
their ratepayers who shoulder the majority of the financial burden associated 
with doing so. 

With specific reference to the proposed "waters of the U.S." rule, it represents a 
significant expansion of the historical scope of federal jurisdiction. Under the 
proposal, all tributary and adjacent waters would now be "jurisdictional by rule," 
the definition of "tributary" and the scope of what is "adjacent" would both 
expand, a new concept of "neighboring waters" would be incorporated, and the 
significant nexus test would allow for a watershed scale determination of 
jurisdiction. Many of the dry arroyos, washes, ditches and ephemeral or 
intermittent water bodies so common in the arid West could become the subject 
of federal oversight. As EPA Administrator McCarthy stated shortly after the 
release of the proposal, "[i]f we need to make any adjustments in this, we will 
certainly do that." Western water providers, and NWRA members in particular, 
welcome the opportunity to work cooperatively with EPA in the identification of 
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such adjustments, while continuing to meet our environmental and water supply 
obligations. 

The importance of this change to municipal utilities lies primarily in its 
relationship to sections 404 and 402 of the CWA. If a water feature is 
determined, either per se or on a case-by-case basis, to be a "water of the U.S.", 
the dredge and fill permit provisions of section 404 and the point source permit 
provisions of section 402 are potentially triggered by a variety of municipal 
undertakings. Invoking these provisions can, in turn, implicate the need for a 
section 401 water quality certification from the state and, more importantly, may 
necessitate a costly and time consuming review of the local initiative under the 
National Environmental Policy Act (NEPA). Finally, the need for the issuance of 
federal approvals may, in turn, also trigger consultation requirements under the 
federal Endangered Species Act (ESA). 

II. Placing the Proposal in Context 

It is important that the implications of this proposed agency interpretation of 
Congressional language be considered in the context of the full panoply of 
environmental and water supply challenges being faced by local communities in 
the West. This would include those challenges associated with climate change, 
most notably drought, forest fires, post fire floods, and the overall health of 
forested watersheds. 

The arid West is, in fact, the region which will be the most directly and 
significantly affected by the outcome of this rulemaking process. It is within this 
geographic region that one frequently finds dry arroyos and washes that flow only 
in response to infrequent storm events, isolated ponds, intermittent and 
ephemeral streams with a tenuous connection to downstream navigable waters, 
and effluent dominated and dependent water bodies. 

In order to meet water supply and wastewater treatment needs, as well as 
stormwater control requirements. Western municipal utilities and irrigation 
districts must make substantial infrastructure investments, often requiring 
creative and innovative approaches. These investments will include new or 
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expanded storage reservoirs; reuse facilities; desalinization plants; water 
collection, delivery and distribution pipelines; pump-back projects; groundwater 
recharge facilities; and reverse osmosis water treatment plants. Many of these 
facilities will, of necessity, be in somewhat close proximity to the types of 
"waters" discussed in the current rule proposal. It is essential that these critical 
activities, many of which may be undertaken in direct response to emergency 
conditions related to drought, fire, or post-fire damage, do not unnecessarily 
trigger a federal nexus and its concomitant lengthy and costly permitting 
procedures. 

By way of example of the impact of the existence or non-existence of a federal 
nexus, in 2010, Aurora Water, in Aurora, Colorado, completed, with the support 
of the environmental community and other stakeholders, its award winning 
Prairie Waters Project (PWP). The PWP is an approximately $638M pump-back 
reuse project pursuant to which the City recaptures its treated re-useable return 
flows downstream of the City and, utilizing a thirty-four mile pipeline, three pump 
stations and a state-of-the-art water treatment plant, delivers potable water back 
to its customer base. The City, working cooperatively with the Army Corps of 
Engineers, was able to go from alternatives analysis, to final design, to 
construction, to grand opening in approximately five years, with less than $2M in 
total permitting and mitigation costs. The individual permit provisions of section 
404 were never triggered, a situation that it is doubtful could be repeated if the 
current proposal becomes the law. Though the City employed some re-design 
efforts and micro-tunneling to avoid traditional navigable waters, it never-the-less 
did cross a number of what were, at the time, "non-jurisdictional" dry arroyos, 
washes, swales and ditches, or waters which then qualified for "nationwide" 
status. 

The City of Colorado Springs, on the other hand, is currently constructing its 
$900M Southern Delivery System (SDS). It also entails three pumping stations, a 
new treatment plant, and a pipeline to bring water from an existing reservoir 
located approximately fifty miles downstream. SDS did need to obtain a section 
404 permit, and hence did go through the Environmental Impact Statement (EIS) 
process under NEPA. The planning and permitting for the project took over a 
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decade, with NEPA and related environmental studies costing approximately 
$30M ($12M for NEPA alone), and project mitigation costs, many local in nature, 
exceeding $150M. Hence, the importance, from both a time and cost 
perspective, of avoiding unnecessary reviews is apparent. Unfortunately, it would 
appear that the "Economic Analysis" submitted by the agencies with this proposal 
significantly underestimates the true costs associated with its implementation. 

In addition to constructing new infrastructure projects, many Western municipal 
water providers are seeking additional "firming" water supplies through the 
establishment of leasing/fallowing or other interruptible supply arrangements 
with the agricultural community. The delivery of water under such water sharing 
contracts often times entails the use of agricultural ditches and diversion 
structures, many of which may be in need of repair or replacement. To the extent 
the proposed rule addresses water found in ditches, canals, and even pipes, a 
finding of a federal nexus, and the regulatory consequences thereof, may very 
well lead to time delays and cost increases that would preclude such mutually 
beneficial cooperative transactions. 

Further, many smaller Western municipalities are not located in close proximity 
to perennial rivers or streams and use lagoon or "package plant" technology to 
treat their wastewater effluent. Though the proposed rule retains the exclusion 
for CWA wastewater treatment facilities, to the extent the lagoons may discharge 
to washes or dry arroyos that may now become "waters of the U.S.", additional 
costly treatment requirements may be imposed in order to ostensibly protect 
uses that may have once existed in these dry environments or, in theory, could 
exist in the future. Added to this is the risk of crossing such common arid area 
"water" features in the extension of wastewater collection lines or the 
construction of lift stations. Further, to the extent total maximum daily loads 
(TMDLs) may be needed to alleviate existing water quality impairments, more 
small facilities may be caught in the TMDL web as the jurisdictional reach moves 
even further upstream. Should such requirements be imposed as a consequence 
of the new federal nexus, this would be potentially cost prohibitive for these 
communities, yet most likely not result in any significant environmental gains. 
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Finally, Western municipal utilities and agricultural water providers are also 
interested in assisting ERA in pursuing "green infrastructure" options for 
stormwater control. Indeed, stormwater flows remain one of the largest 
impediments to meeting water quality standards. However, the installation of 
such infrastructure, including artificially constructed wetlands, natural detention 
basins, and pervious drainage ways or channels could prove problematic if such 
infrastructure was found to then be located within, or if itself became, "waters of 
the U.S.". 

III. Impacts on Western Water Operations 

Western water users have acquired most, if not alt, of their water portfolio under 
the prior appropriation system as administered by their respective states. 
However, as alluded to above, in order to place those waters to beneficial use, 
they must divert and/or store that water and subsequently deliver it through a 
complex set of collection and distribution infrastructure. Congress, through 
sections 101(g) and 510(2) of the CWA, has afforded an appropriate measure of 
deference to state water allocation decisions. That said, given the expansive 
reach of the proposed rule, including its determination as to what constitutes 
waters that are "jurisdictional by rule," it would appear that at least some of the 
infrastructure related activities of the municipal water providers might be subject 
to federal oversight, even in the absence of any commerce clause connection. 

The proposal, in effect, removes the concept of "navigable" from the Act contrary 
to the Supreme Court's admonition in SWANCC that this term must be accorded 
some effect. Certainly in an area of traditional state primacy, such as the 
allocation and distribution of essential water supplies, the federal agencies should 
take all steps necessary to prevent the expansion of federal jurisdiction in the 
absence of a clear Congressional directive to do so. No such directive exists here. 

IV. The Need for Further Clarification 

As this Committee is aware, the proposed rule and accompanying supporting 
documentation is extremely lengthy and, in places, quite technically complex. In 
addition, the proposal places reliance not only on numerous published scientific 
articles, But also EPA's own draft study, "Connectivity of Streams and Wetlands to 
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Downstream Waters," which has not been finalized and published yet. Hence, it 
is difficult at this early stage in the process to identify, in detail, all potential 
concerns. That said, upon initial review the proposal raises a number of 
questions. In particular, it remains unclear as to whether, and if so, "why" all of 
the following waters fall within the definition of "waters of the U.S.". To the 
extent such waters are considered jurisdictional, many would raise the specter of 
potential future legal and/or technical challenges, and would certainly complicate 
the ability of Western municipal utilities and irrigated agricultural water providers 
to fulfill their core service missions. 

• Isolated waters without any direct surface or shallow subsurface 
connection to (1) -(3) waters, i.e., TNWs, interstate waters and the 
territorial seas, but which periodically capture sheet flows containing 
pollutants. 

• Normally dry arroyos that flow only in response to infrequent, e.g., one in 
five year or greater, rainfall events. 

• Water treatment, storage, and/or conveyance systems that do not 
discharge to a TNW and are not otherwise designed to meet CWA 
requirements, including certain recharge, recycling and reuse projects. 

• Artificial lakes or ponds that are not used exclusively for such purposes as 
stock watering, irrigation, settling basins, or rice growing, including 
stormwater detention ponds. 

• Water-filled depressions that are incidental to other than construction 
activity. 

• Man-made swales used to capture stormwater. 

• Ditches that are excavated in uplands, drain only uplands or non- 
jurisdictional waters, but have standing water after rainfall events or due to 
other natural conditions occurring at such times as irrigation water is not 
being introduced. 

• Construction detention ponds that ultimately drain to navigable waters 

• Isolated waters where the only connection to (l)-(3) waters is the migration 
of amphibians, waterfowl or other wildlife. 
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• Waters that are not (l)-(3) waters, tributaries thereof or adjacent thereto, 
and for which no site specific study has been performed, but which lie 
within a watershed in which a general scientific study has been conducted 
and a conclusion reached that the waters, in combination with other 
similarly situated waters in the region, affect the chemical, physical or 
biological integrity of downstream (l)-(3) waters. 

• Ditches that may meet the definition of a wetland or tributary or adjacent 
water, but which also meet the terms of the exclusions under {b){3) or 
(b)(4) of the proposal. 

• All ephemeral and intermittent headwater streams. 

• Waters that are "adjacent" to tributaries, including non-navigable 
tributaries, regardless of how remote or insubstantial the connection 
thereto. 

The agencies must be called upon to clarify their position on such waters, 
explaining in detail "why" it is necessary to include such waters under the 
regulatory definition if that is the conclusion the agencies have reached. 

As I have touched on throughout my testimony there is concern about the 
"waters of the U.S." rule in both the municipal and agricultural water delivery 
communities. 1 would like to take a moment to expand on some of the concerns 
noted by irrigation water suppliers. Historically, under Section 404 of the CWA, 
the discharges of dredged or fill material associated with the construction or 
maintenance of irrigation ditches, or the maintenance of drainage ditches, are not 
subject to regulation under Section 404. In addition, discharges of dredged or fill 
material associated with siphons, pumps, headgates, wingwalls, weirs, diversion 
structures and other facilities functionally related to irrigation ditches have been 
included in this exemption. 

Irrigation districts, canal companies and other water providers preform routine 
maintenance work in their conveyance facilities every year. In addition, they are 
required to make more extensive improvements in the form of rehabilitation or 
replacement of some of the works from time to time. As demand for water in the 
West grows, water conservation activities such as lining or piping canals and 
drains are also commonplace activities, along with relocating portions of these 
water conveyance facilities for improved efficiencies. Without the ability to 
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conduct these necessary activities free of time consuming and costly federal 
processes, agricultural water delivery, and many of the efforts aimed at improving 
efficiencies and conserving water, would be severely challenged. Additionally, 
many of these facilities provide a flood control function, in such cases, regular 
maintenance activities to maintain channel capacity are necessary to protect life 
and property and prevent serious flood damages. Though EPA has published its 
"Interpretive Rule Regarding the Applicability of Clean Water Act Section 
404(f)(1)(A)", and the NRCS has posted its Conservation Practice Standards 
Exemption List, additional clarity on the nature and scope of the exemptions may 
be necessary. 

To put the challenges that expanded jurisdiction would create in perspective, I 
will note the Nampa and Meridian Irrigation District (District) in Idaho. The 
District, which was formed in 1904 and has been delivering water ever since, 
operates hundreds of miles of canals, laterals, ditches and drains to provide water 
to their hundred square mile service area. The District's effective operation 
depends on numerous factors, including the safe and efficient use of 
approximately eighty drains. The District performs regular maintenance on these 
drains to ensure effective system use. If the District were required to obtain a 
CWA permit for each such activity, these routine activities would become 
exponentially more expensive, time consuming and difficult. This would not only 
adversely affect system operations, but would likely cause increased water costs, 
unintentionally creating an incentive to increase groundwater pumping. This one 
example could be extrapolated to almost any other irrigation district in the West. 

Expanded CWA jurisdiction would not only trigger Section 404 permitting 
requirements but would also precipitate Section 401 and 402 permitting as well 
as potential Section 303 requirements. Each of these would create additional 
burdens for irrigation districts. The proposed rule needs greater clarity, ensuring 
that the historic exemptions for irrigation ditches and associated infrastructure 
are retained. 

V. Conclusion 

Western water suppliers, both municipal utilities and agriculture water providers, 
will encounter daunting challenges in the years ahead as they strive to meet both 
water supply and wastewater/stormwater treatment obligations in the face of 
challenges associated with growing demand, drought, fires, extreme storm events 
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and unhealthy watersheds. Nevertheless, they remain dedicated to full 
compliance with CWA and SDWA mandates, and the protection of our most 
valuable resource— water. 

Unfortunately, the "waters of the U.S." rule, as currently proposed, could serve to 
impose additional regulatory burdens on local communities and economies 
without any concomitant environmental benefits. The rule could "federalize" 
many of the local geologic and man-made water related features common to the 
arid West, including dry arroyos, washes, conveyance ditches and ephemeral 
streams that flow only in response to infrequent storm events. This would further 
complicate the permitting and approval process, negatively impacting the ability 
of utilities to timely and cost effectively respond to the significant challenges 
noted above. 

That said, Western municipalities and irrigated agriculture are prepared to work 
with the federal agencies and Congress in the crafting of a rule that adds clarity 
and certainty to the CWA and its implementing regulations, yet respects local 
needs, acknowledges the efficacy of local solutions, and achieves an appropriate 
cost/benefit balance. 
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Thank you Chairman Gibbs, Ranking Member Bishop and Members of the Subcommittee for the opportunity to 
testify on the April 21 proposed rule— De//n/f/on of the Waters of the United States Under the Clean Water Act— 
as proposed by the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps). 

My name is Dusty Williams and today I represent both the National Association of Counties (NACo), and the 
National Association of Flood and Stormwater Management Agencies (NAFSMA), where I currently serve as 
President. I am also an active member of the California State Association of Counties (CSAC). 

Both NACo and NAFSMA members play an Important role in the management of water resources while ensuring 
public safety. While we share members, our groups offer unique perspectives, which is Ideal for today's hearing. 
Both organizations actively partner with federal and state governments and understand the challenge of drafting 
regulations, since in our communities we are both the regulators and the regulated. 

We are very concerned with the scope of the "waters of the U.S." definition proposal. While the proposed rule is 
intended to clarify issues raised in recent Supreme Court decisions on the Clean Water Act's (CWA) Section 404 
permit program, its potential impact is significantly broader in scope. It extends federal jurisdiction well beyond 
the Section 404 permit program and could have far reaching impacts on many other CWA's programs. 

About NACo 


Founded in 1935, NACo is the only national organization that represents county governments in the United 
States. NACo assists America's 3,069 counties in pursuing excellence in public service to produce healthy, 
vibrant, safe and resilient counties. NACo promotes sound public policies, fosters county solutions and 
innovation, promotes intergovernmental and public-private collaboration and provides-value added services to 
save counties and taxpayers money. 

The proposed rule is of particular interest to counties because they are responsible for building and maintaining 
45 percent of public roads in 43 states, with Delaware, North Carolina, New Hampshire, Vermont and West 
Virginia not providing authority over roads to any counties. These responsibilities can range from intermittent 
maintenance, such as snow plowing, debris cleanup, short term paving and surface repairs to maintenance of 
traffic safety and road signage and major long-term construction projects. Many of these road systems are in 
very rural areas. Of the nation's 3,069 counties, 50 percent (1,542) serve counties with populations below 
25,000 residents. So any additional cost burdens are challenging to these smaller governments, especially since 
more rural counties have the most road miles and corresponding ditches. Since state constitutions and statutes 
dictate and limit the revenue sources counties may use, balancing increased federal and state regulations with 
the limited resources available to local governments poses significant implementation challenges. 

Since many counties are tasked with dealing with a number of Clean Water Act (CWA) programs that impact 
roads and roadside ditches, flood control channels, stormwater culverts and pipes, water and water transfer 
rights, implementation of water quality and land use plans, green Infrastructure, floodplain management, onsite 
water treatment and management systems, NACo has particular interest in this proposal. Changes in the 
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definition of "waters of the U.S." will not only impact county operations, but will also increase costs and 
permitting time. 

About NAFSMA 


NAFSMA is a local and regional public agency driven organization based in the nation's capital, with a focus on 
effective flood and stormwater management in urban areas. Ourmission for more than 35 years has been to 
advocate public policy and encourage technologies in watershed management that focus on flood 
protection, stormwater and floodplain management. Many of NAFSMA's members are partners on flood 
damage reduction and environmental restoration projects with the Corps and we recently signed a 
memorandum of agreement on green infrastructure with the U.S. Environmental Protection Agency (EPA). 

NAFSMA members are on the front line, protecting their communities and regions from flood hazards that 
can result in loss of life and property. They are responsible for flood mitigation, stormwater and emergency 
management activities, as well as water quality protection. 

Overarching Concerns with the Proposed “Waters of the U.S." Rule 


On behalf of both NACo and NAFSMA, I am here to express strong concerns with the proposed rule and the 
process used for the rule's development. 

While the proposed rule aims to clarify confusion over the CWA's Action 404 jurisdiction in the field stemming 
from several Supreme Court decisions, we believe that the proposed rule brings about more questions than 
answers. The proposed definition wili significantly increase the number of public infrastructure ditches that fall 
under federal jurisdiction. 

Additionally, the proposed definition also applies to all CWA programs, not just to the Section 404 permit 
program, and impacts nine different regulatory programs, including Section 402. which establishes the nation's 
stormwater management program, and Section 401, which governs water quality certifications. 

Key terms used by the "waters of the U.S." definition— tributary, adjacent waters, riparian areas, flood plains, 
and the exemptions listed—also raise important questions. It is uncertain how they will be used to effectively 
implement the Section 404 permit program. 

Agency Consultation with State and Local Partners Was Flawed 

We appreciate that EPA and the Corps are moving forward with a proposed rule, rather than a guidance 
document, as originaily proposed. However, our organizations are concerned by the process used to create this 
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proposal, and specifically whether Impacted state and local groups were adequately consulted throughout the 
process. 

Under "Executive Order 13132~Federalism," federal agencies are required to work with state and local 
governments on proposed regulations that have substantial direct compliance costs. Since the agencies have 
determined that the definition of "waters of the U-S." imposes only "indirect" costs, the agencies state in the 
proposed rule that the new definition does not trigger Federalism considerations. 

However, the agencies' cost-benefits analysis— Economic Analysis of Proposed Revised Definition of Waters of 
the U.S. (March 2013)— tells a different story. The economic analysis acknowledges that there may be additional 
implementation costs for a number of CWA programs and cautions that the data used and the assumptions 
made to craft the analysis may be flawed. Since states, local governments and their agencies implement and 
enforce CWA programs, the "waters of the U.S." definitional change has a "substantial direct effect" on these 
entities. The economic analysis agrees, stating that CWA programs "may subsequently impose direct or indirect 
costs as a result of implementation." We regret that local and regional governments were not actively engaged 
in substantial policy discussions on options prior to the rule's publication; such discussions could have lessened 
the confusion surrounding the proposed rule. 

In addition to the aforementioned issues, we are also concerned with the sequence and timing of the draft 
science report. Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scientific Evidence, and how it fits into the proposed "waters of the U.S." rulemaking process, especially since 
the document will be used as a scientific basis for the proposed rule. Releasing the proposed rule before the 
connectivity report is finalized seems premature, and the agencies may have missed a valuable opportunity to 
review comments or concerns raised in the final report that would inform development of the proposed rule. 

Because of the complexity of the proposed rule, we are further concerned that it only allows 90 days for review 
and comment. In order to fully understand what the rule does (and does not do), we recommend that the 
agencies adopt a multi-step consideration process. The Administration should, at the very least, reopen the 
comment period for 90 days after ERA’S Connectivity report is released and updates are made to the proposed 
rule based on the final report. 

The agencies should also consider extending the current comment period by an additional 90 days in order to 
give all stakeholders adequate time to assess unintended consequences, since counties and public agencies will 
need ample time to study the proposal and assess its impacts within their own jurisdictions. As partners in 
implementing and enforcing the Clean Water Act, we should be given the opportunity to fully consider and 
comment on rules that will have a significant impact on capital costs, operations and mandates on the people 
we serve. 

As previously mentioned, while the agencies have performed cost-benefit analysis of the definitional changes on 
CWA programs, they have acknowledged that the data used and the assumptions made to craft the analysis may 
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be flawed. On page two, the report states, "The economic analysis is necessarily based on readily available 
information and the resulting cost and benefit estimates are incomplete,.. Readers should be cautious in 
examining these results In light of the many data and methodological limitations, as well as the inherent 
assumptions in each component of the analysis." 

Additionally, the methodologies used to determine economic costs and benefits to the proposed rule are 
misleading, in its economic cost analysis for the proposed rule, the agencies indicated that an additional 2.7 
percent water features will be considered jurisdictional under the Section 404 program. However, the data used 
to compute costs for Section 404 comes from submitted Section 404 permit applications for FY2009-2010. The 
economic analysis dismisses the fact that, under the proposal, additional waters, currently not jurisdictional (and 
thus, with no permit submissions), will become jurisdictional. This reasoning is flawed and does not give a true 
accounting of potential costs or benefits. 

We are also particularly concerned that the Impacts of intermittent streams, biological connectivity and 
adjacency requirements have not been correctly assessed with regard to how significantly they impact the 
jurisdictional reach of the GA/A, nor the impact of the rule on other CWA programs such as 402(p). Further, 
while we are asked to provide alternatives, we are only given an inadequate 90 days to develop such alternative 
methodologies. 

The agencies should consider suspending the current public comment period and re-releasing the proposal, with 
the updated economic analysis (based on the comments received), after the science-based connectivity report is 
issued. This approach would be welcomed by local governments and their flood and stormwater management 
agencies. 

Impacts on Section 404 Program 

Both NACo and NAFSMA believe that the proposed rule will increase the number of publicly maintained 
stormwater management facilities and roadside ditches that would require CWA Section 404 permits, even for 
routine maintenance. This is critical because the federal jurisdictional process is not well understood. Once a 
ditch is under federal jurisdiction, the Section 404 permit process can be extremely complex, time-consuming 
and expensive, leaving local governments and public agencies charged with public safety vulnerable to citizen 
suits. 

Ditches are pervasive In counties across the nation and, until recently, were never considered to be jurisdictional 
by the Corps. Over the years, numerous local governments and public agencies have expressed concerns that 
regional Corps offices sometimes require Section 404 permits for maintenance activities on public safety 
infrastructure conveyances. While a maintenance exemption for ditches exists on paper, in practice it is narrowly 
crafted. Whether or not a ditch is regulated under Section 404 has significant financial implications for local 
governments and public agencies. 
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Determining whether a project is jurisdictionaJ can be very difficult, and if a project is deemed jurisdictional, it is 
then subjected to a multitude of regulatory requirements under CWA. Other federal laws are triggered, such as 
environmental impact statements. National Environmental Policy Act (NEPA) and impacts on the Endangered 
Species Act (ESA). These involve studies and public comment periods, all of which can cost both time and money. 
And often, as part of the approval process, the permit requires the applicant to "mitigate" the environmental 
impacts of the proposed project, sometimes at considerable expense. There also may be special conditions 
attached to the permit for maintenance activities. These specific required conditions result in a lengthy 
negotiation process, which can take years. 

These delays are extremely significant to local agencies responsible for maintaining public infrastructure, such as 
roadside ditches, flood control channels and stormwater systems designed to protect public safety by funneling 
water away from low-lying roads, properties and businesses to prevent accidents and flooding. Expanding the 
number of ditches that are regulated will increase necessary public infrastructure projects' budgets and 
timelines. The cost of operations and maintenance for public infrastructure, such as existing flood damage 
reduction systems, will also be increased and will take more lime to accomplish than it should for an existing 
facility— potentially putting public safety at risk and Increasing flood damage. We continue to recommend 
strongly that maintenance activities of existing storm water management facilities and roadside ditches, such as 
channels and detention basins, be exempt from repetitive Section 404 permitting. 

Additionally, the Corps, which oversees the 404 permit program. Is already severely backlogged in 
evaluating and processing permits. Delays in the permitting process have resulted in flooding of 
constituent and business properties. This puts our nation's counties and flood and stormwater 
management agencies in a precarious position— especially those who are balancing small budgets against 
public health and environmental protection 

At a time when local governments throughout the nation are only starting to experience the beginnings of 
economic recovery, proposing far reaching changes to CWA's "waters of the U.S." definition seems to be a very 
precarious endeavor and one which should be weighed carefully and given adequate time for review. 

Impact on Public Infrastructure Ditches 

The ERA and the Corps state that the purpose of the rule is to provide clarity in the jurisdictional process. 
However, our members indicate that the definitional language is far from clear. 

The proposed rule states that man-made conveyances, including ditches, are considered jurisdictional tributaries 
If they have a bed, bank and ordinary high water mark(OHWM) and flow directly or indirectly into a "water of 
the U.S.," regardless of perennial, intermittent or ephemera) flow. The proposed rule excludes certain types of 
upland ditches with less than perennial flow or those ditches that do not contribute flow to a "water of the U.S." 
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That said, key terms like "uplands" and "contribute flow" are not defined. It is unclear how currently exempt 
ditches will be distinguished from jurisdictional ditches, especially if they are near a "water of the U.S." A public 
Infrastructure ditch system — roadside, flood or stormwater — Is interconnected and can run for hundreds, if not 
thousands of miles. Our ditches are not wholly in uplands nor do they strictly drain in uplands, since they are 
designed to convey overflow waters to "waters of the U.S." 

To assist in visualizing some of these concerns, I would like to focus on the Romoland area of Riverside County. 
The District recently had a jurisdictional determination completed for a large flood hazard mitigation project that 
would address this approximately 17 square mile watershed that ultimately serves as a tributary to the 500 plus 
square mile San Jacinto River watershed. 

Today, the project area is deemed non-jurisdictional by the Corps because the ephemeral drainage features that 
exist within the watershed are isolated from the San Jacinto River (Exhibit A). However, based on the definitions 
in the proposed rule, coupled with the exception hidden in the ditch exclusion of the proposed rule, upland 
ditches and other ephemeral, isolated drainage features could be deemed jurisdictional waters of the U.S. 
(Exhibit B). This analysis also does not consider the impacts of the significant nexus test for "other waters" that 
would effectively require the entire project area to be evaluated for potential physical, chemical or biological 
connections to the San Jacinto River. This isjustoneof many examples of the potential cumulative jurisdictional 
expansions of the definitional changes that are being raised by our members. We have countless examples like 
this from across the country. 

Stormwater and Green Infrastructure Impacts 


Since stormwater management activities are not explicitly exempt under the proposed rule, concerns have been 
raised that man-made conveyances and facilities for stormwater management could now be classified as a 
"water of the U.S." Some counties and cities own municipal separate storm sewer systems {MS4) infrastructure, 
which Is defined under (40 CFR 122.26(b)(8)) as "a conveyance or system of conveyances (including roads with 
drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-made channels, or storm drains," 
owned by a state, tribal, local or other public body, which discharge into "waters of the U.S." While MS4s are 
currently regulated under the CWA's Section 402(p), there is concern that stormwater conveyances or systems of 
conveyances could be deemed a "water of the U.S" under the proposed regulation. This would potentially 
change the locations of outfalls for M54s, and therefore the point of regulation, as defined in the CWA's Section 
402. This could mean that IVIS4 Section 402 permit holders would have to regulate, not only at the point of 
discharge into a "water of the U.S.," but also when a pollutant initially enters the stormwater conveyance 
system. 

This is a significant potential impact for states, counties and other M54 permittees that own M54 infrastructure, 
because these newly Jurisdictional facilities would trigger requirements for the state to expend resources to 
designate beneficial uses pursuant to CWA Section 131.10 requirements. Further, counties and other MS4 


7 



155 


permittees would face expanded regulation and costs as they will now have to ensure that discharges from 
outfalls to these new "waters of the U.S." meet designated water quality standards. 

Stormwater management is often not funded as a water utility, but rather through a county or city general fund. 
If stormwater costs significantly increase due to the proposed rule, not only will it potentially impact our ability 
to focus available resources on real, priority water quality issues, but it may also require that funds be diverted 
from other government services such as education, police, fire, etc. Our members cannot assume additional 
unnecessary or unintended costs. 

Further, by shifting the point of compliance for MS4 systems further upstream, the proposed rule could reduce 
opportunities for establishment of cost effective regional stormwater management systems. Many counties and 
stormwater management agencies are attempting to stretch resources by looking for regional and integrated 
approaches for managing stormwater quality. The rule would potentially inhibit those efforts. Even if the 
agencies do not initially plan to treat an MS4 as a "water of the U.S.," they may be forced to do so as a result of 
CWA citizen suits that attempt to address lack of clarity In the proposed rule. 

in addition, green infrastructure, which includes existing regional stormwater treatment systems and low impact 
development stormwater treatment systems. Is not explicitly exempt under the proposed rule. A number of 
local governments, as well as private developers, are using green infrastructure as a stormwater management 
tool to lessen flooding and protect water quality by using vegetation, soils and natural processes to treat 
stormwater runoff. The proposed rule could inadvertently impact a number of these facilities by requiring 
Section 404 permits for green infrastructure construction projects that are jurisdictional under the new 
definitions in the proposed rule. Additionally, it Is unclear under the proposed rule whether a Section 404 permit 
will be required for maintenance activities on green infrastructure areas once the area is established. In 
stakeholder meetings, EPA has suggested that local governments need to include in their comments whether an 
exemption is needed, and if so, under what circumstances, along with the reasoning behind the request. We are 
working to develop those recommendations. However, an exemption is clearly needed. 


While jurisdictional oversight of these "waters" would occur at the federal level, actual water quality regulation 
would occur at the state and local levels, becoming an additional unfunded mandate on our counties and 
agencies. It is also unclear how the proposed definitional changes may impact the pesticide general permit 
program, which is used to control weeds and vegetation around ditches, water transfer, reuse and reclamation 
efforts and drinking and other water delivery systems. 


Conclusion 


Mr. Chairman and Members of the Committee, the bottom line is that the proposed rule contains many terms 
that are not adequately defined. Our associations believe that more roadside ditches, flood control channels 
and stormwater management conveyances and treatment approaches will be federally regulated under this 
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proposal. This is problematic because our members are ultimately liable for maintaining the integrity of these 
ditches, channels, conveyances and treatment approaches, even If federal permits are not issued by the federal 
agencies In a timely manner. Furthermore, the unknown impacts on other CWA programs are equally 
problematic. Many of these waters are presently undercurrent practices; however, the degree and cost of 
regulation will increase dramatically if these features are redefined as "waters of the U.S." 


Because we want to work with you to ensure that we have a clean, safe supply of water for generations to come 
and that we can keep our public as safe as possible from flooding, we are proud to partner with the federal and 
state governments, as the founding fathers intended, to protect our nation's water resources. We look forward 
to working with the federal government to clearly define goals and to work together to accomplish these shared 
goals. 

For additional Information on this testimony, please contact Julie Ufner at NACo (202-942-4269) or 
JUfner@naco.org or Susan Gilson at NAFSMA (202-289-8625) or sgilson@nafsma.org . 
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I. Introduction 

The American Farm Bureau Federation thanks the Committee for holding this hearing and 
welcomes the opportunity to offer its perspective about the impacts of the Environmental 
Protection Agency’s and Army Corps of Engineers’ “Waters of the U.S.” proposed rule. AFBF 
has carefully analyzed the proposed rule and has concluded that it poses a serious threat to 
farmers, ranchers and any other individual or business whose livelihood depends on the ability to 
use the land. 

The proposal published April 21, 2014, in the Federal Register would categorically regulate as 
“navigable waters” countless ephemeral drains, ditches and other features across the countryside 
that are w'et only when it rains and may be miles from the nearest truly “navigable” water. It 
would also regulate small, remote “wetlands” — which may be nothing more than low spots on a 
farm field — just because those areas happen to be adjacent to a ditch or located in a floodplain. 
EPA says its new rule will reduce uncertainty, and 1 suppose that much is true. There will not be 
much uncertainty if the federal government could regulate every place where water flows or 
stands when it rains, 

A picture is worth a thousand words, so I would ask that members of the committee look at some 
of the images EPA has used to publicize the proposed rule. Compare those images with the types 
of features commonly found on agricultural land, which we believe would be swept 
inappropriately into federal jurisdiction. 


FP.‘i.’ 5. irrtauet: 



Images from Farm Bureau members; 

ii 


159 


We believe that the proposed categorical regulation of these land features amounts to an 
attempted end-run around Congress and two Supreme Court rulings. The Supreme Court, in 
separate decisions in 2001 and 2006, ruled that Congress meant what it said in the Clean Water 
Act: “navigable waters” does not mean all waters. Yet the proposal will significantly expand the 
scope of “navigable waters” subject to Clean Water Act Jurisdiction by regulating innumerable 
small and remote “waters” — many of which are not even “waters” under any common 
understanding of that word. To farmers, ranchers and other landowners, these features look like 
land, and this proposed rule looks like a land grab. 

Contrary to EPA’s assurances to farmers and ranchers, this expansion of federal regulatory reach 
would essentially negate several longstanding statutory exemptions for agriculture. Congress 
established these exemptions to prevent federal permit requirements — and potential permitting 
roadblocks — for working the land and growing our nation’s food, fiber, and fuel. Under this rule, 
farmers and ranchers will have to get federal permits for ordinary and essential agricultural 
activities. Just because those activities may cause dirt, fertilizer or crop protection products to fall 
into a dry ditch or a low spot on the field. 

In addition to our concerns about the rule itself, we are concerned that EPA and the Corps have 
established a 90-day comment period that directly coincides with the planting and growing 
season, when farmers and ranchers have limited time to learn about the rule and eomment on it. 
We ask the Committee to support an extension of the comment period. We also urge committee 
members to vigorously oppose the rule as it is currently proposed. 

II. The Proposed Rule Significantly Expands the Definition of “Navigable Waters” 

The proposed rule adopts three primary definitional changes that result in a significant expansion 
of federal control over land and water resources across the nation. 

• First, the proposed rule regulates “ephemeral streams” as tributaries. “Ephemeral 
streams” arejust dry land most of the time. To a farmer, an “ephemeral stream” is often 
simply a low area across the farm field. 

• Second, the proposed rule categorically regulates as “tributaries” all ditches that ever 
carry any amount of water that eventually flows (over any distance and through any 
number of other ditches) to a navigable water. Ditches are commonplace features 
prevalent across farmland (and the rest of the nation’s landscape). 

• Third, the proposed rule would regulate all waters deemed “adjacent” to other 
jurisdictional waters (including dry ditches and ephemerals) plus any “other 
waters” that have a “significant nexus.” These categories have the potential to sweep 
into federal jurisdiction vast numbers of small, isolated wetlands, ponds and similar 
features on farmlands nationwide. 

These changes, described in more detail below, will trigger substantial new roadblocks and costs 
for farming, ranching, the construction of homes, businesses and infrastructure, and innumerable 
other activities across the countryside. EPA’s public relations campaign notwithstanding, the 
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proposed rule expands Clean Water Act jurisdiction beyond its current scope (as properly limited 
by the Supreme Court) and far beyond the scope intended by Congress in 1972. 

A. Ephemeral Drainages Are “Tributaries” Under the Proposed Rule. 

The American Heritage Dictionary (1982) defines “tributary” as “a stream or river flowing into a 
larger stream or river.” This common understanding of “tributary” simply does not include so- 
called “ephemerals” — low areas or ditches that carry water only when it rains. 

The proposed rule, however, would define “tributary” to include all areas of dry land where 
rainwater sometimes flows through an identifiable path or channel, so long as that path or 
channel ultimately leads (directly or through any number of other paths or channels) to a creek or 
stream that in turn ultimately flows to navigable waters. The agencies propose to identify a 
“tributary” based on the presence of a bed, bank, ordinary high water mark (OHWM) and 
any minimal amount of flow that eventually reaches navigable waters. 

• The terms “bed” and “bank” simply mean land with lower elevation in between lands 
of higher elevation. All but the flattest terrain will have natural paths of lower elevations 
that water — obeying the laws of gravity — will follow. 

• “Ordinary high water mark” is an equally broad term that encompasses any physical 
sign of water flow, such as changes in the soil, vegetation or debris. When rainwater 
flows through any path on the land, it tends to leave a mark. The agencies themselves 
recognize that the definition of OHWM is vague, ambiguous and inconsistently applied.' 
In fact, an official from the Corps’ Philadelphia District has observed that, due to 
inconsistent interpretations of the OHWM concept, as well as inconsistent field indicators 
and delineation practices, identifying precisely where the OHWM ends is nothing more 
than a judgment call.^ 

• The agencies make no bones about their view that the frequency, duration and volume 
of flow will no longer have any relevance to determining whether a feature, like the low 
spot on a farmer’s field, is jurisdictional. Low areas where rainwater channels will be 
“navigable waters” if they carry any rainwater that eventually reaches an actual navigable 
water. 

We all know that water flows downhill, and, at some point, much of that water eventually finds 
its way into a creek, stream or river. Yet based on nothing more than the flow of rainwater along 
a natural pathway across the land, the agencies propose to categorize vast areas of otherwise dry 
land as “tributaries” and therefore “navigable waters.” These arc areas that the average person 
would not recognize as a stream, let alone “navigable waters” appropriate for regulation by two 
federal agencies. It would be funny if it were not so frightening. 


' GAO Report “Waters and Wet!and.s: Corp.s of Engineers Needs to Evaluate its District Oftice Practices in 
Determining Jurisdiction, Feb. 2004. 

^ Presentation by Matthew K. Mersel, USACE, “Development of National OHWM Delineation Technical 
Guidance,” March 4, 2014. 
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The following photos show a farm field in central Michigan over the course of two weeks. The 
path where rainwater flowed on April 1 4, 2014, was almost completely dry by April 25. 
However, demarcations in the vegetation show that water flowed there. If the water that flowed 
through this field eventually found its way to a creek, stream or ditch that in turn eventually 
flowed to navigable waters, then this farmer’s field could be “navigable w'ater” under the 
proposed rule. 


April 14.2014 




A bed, bank and OHWM are common features on lands that are perfectly dry, except w'hen it 
rains. Indeed, in Rapanos, Justice Kennedy expressed deep concern that the physical indicators 
of a bed, bank and OHWM are so broad that they could be used to assert jurisdiction over waters 
that have no significant nexus to traditionally navigable waters. (547 U.S. at 781-82.) That is 
precisely what the agencies have done. Rather than asserting jurisdiction only where specific 
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features are found to have a significant effect on navigable waters (accounting for the volume of 
flow, proximity, etc.), the agencies classify all ephemeral features as jurisdictional waters if 
any flow can reach a traditional navigable water. Such a broad assertion of federal 
jurisdiction takes “waters of the U.S.” far beyond what Congress intended in 1 972 — and far 
beyond what this body and the American public should tolerate. 

B. Nearly Every Ditch Across the Country Could Be Regulated as a Tributary 
Under the Proposed Rule. 

In its public outreach on the proposal, EPA repeatedly insists the rule “does not expand 
jurisdiction over ditches.” This is simply false. 

The proposed rule would categorically regulate as “tributaries” virtually all ditches that ever 
carry any amount of water that eventually flows (over any distance and through any 
number of other ditches) to a navigable water. 

The only excluded ditches would be a narrowly defined (one might say mythical) category of 
ditches “excavated wholly in uplands,” draining only uplands, and with less than perennial flow.^ 
The preamble explains that this exclusion applies only to those ditches that are excavated in 
uplands (the term uplands is not defined in the proposed rule, but presumably means not waters 
or wetlands) at all points “along their entire length.” 79 Fed. Reg. at 22,203. 

The exception is essentially meaningless. One would be bard pressed to find a ditch that al no 
point along its entire length includes waters or wetlands. 

• First, over the last several decades, the ageneies have expanded their regulatory footprint 
by broadening the criteria for classifying land as “wetland” (e.g. expanding the list of 
wetland vegetation). In many cases, low spots on the landscape that were not considered 
wetlands in the ‘70s and ‘80s would certainly be considered wetlands today. Since the 
purpose of ditches is to carry water, many ditches will tend to develop “wetland” 
characteri.stics and therefore not be “wholly in uplands.” 

• Second, because the purpose of a ditch is to carry water, few ditches are excavated along 
the tops of ridges. The most logical places to dig stormwater ditches are at natural low 
points on the landscape. Clearly, most ditches will have some section that was excavated 
in a natural ephemeral drain or a low area with wetland characteristics. Such ditches will 
not qualify for the proposed exclusion for “wholly upland” ditches. 

• Third, the “less than perennial flow” requirement will likely disqualify many irrigation 
ditches from the exclusion. Irrigation ditches do not just carry stormwater; they carry 
flowing water to fields throughout the growing season as farmers and ranchers open and 
close irrigation gates to allow the water to reach particular fields. These irrigation ditches 


' The rule would articulate an additional “exclusion” for ditches that “do not contribute flow” of 
any amount to actual navigable waters. However, such ditches would not meet the expansive “tributary” 
definition anyway. Further, such ditches are presumably quite rare, as the primary purpose of most (if not 
all) ditches is to carry water. 
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are typically close to larger sources of water, irrigation canals or actual navigable waters 
that are the source of irrigation water — ^and they channel return flows to those source 
waters. In arid sections of the nation, these irrigation ditches, and the valuable surface 
water that flows through them, are highly regulated by state authorities that appropriate 
water based on vested water rights and permit systems. Under the proposed rule, such 
irrigation ditches will also be federally regulated as “tributaries.” 

Given the expansive definition of “tributary” and the extremely limited exclusion, the vast 
majority of ditches in the U.S. will be categorically regulated as “navigable waters” under the 
proposed rule. The results could be startling. For e.xample, the typical suburban homeowner 
would likely be surprised to find that EPA and the Corps view the roadside ditch at the edge of 
her lawn as “navigable water” worthy of the full weight of Clean Water Act protections. She 
would also likely be surprised to find that landscaping, insect control or even mowing the grass 
in that ditch are violations of the Clean Water Act. Yet that will be the result of the proposed 
rule. 

Will EPA seek enforcement against a homeowner mowing the lawn? Probably not. But the fact 
that it could illustrates the ridiculous implications of the proposed rule. In addition, if the 
agencies will have to pick and choose which discharges they actually regulate, then the rule 
hardly provides the certainty that the agencies claim. 

C. Virtually Every Other Water Feature Can Be Regulated Under the Proposed 
Rule as Either an “Adjacent W’ater” or “Other Waters.” 

The proposed rule would regulate all waters deemed “adjacent” to other “waters of the U.S.” — 
including “tributaries” (ditches and ephemerals). The agencies broadly define “adjacent” as 
“neighboring,” which includes features located in the “riparian area”'' or floodplain of any other 
jurisdictional water, or features with a “shallow subsurface ... or confined surface hydrologic 
connection.”^ Whether any of these characteri.stics exist will be determined in the agency’s “best 
professional judgment.” 79 Fed. Reg. at 22,208. Thus, the exact scope of “adjacent” waters is left 
to the vagaries of inconsistent regulators. 

Long, linear features, such as ditches, will have floodplain and riparian areas around them — and 
will often have “hydrologic connections” to nearby wetlands or ponds. For this reason, the 
inclusion of small, isolated wetlands, ponds and similar features that are “adjacent” to ditches 
would sweep into federal jurisdiction countless small and otherwise remote wetlands and ponds 
that dot the nation’s farmlands. 

The following image shows the 1 00-year and 500-year floodplain of Muddy Creek (a true 
navigable water) superimpo.sed on a farmer’s properly in Missouri. Under the proposed rule. 


” “Riparian areas” are defined in terms u.sefiil only to a hydrologist: “an area bordering a water where 
surface or subsurface hydrology directly intluence the ecological processes and plant and animal community 
structure in that area.” 

’ The preamble explains that vvetlands or ponds that “fill and spill” to ditches or other ephemeral features 
during intense rainfall would be viewed as having a confined .surface hydrologic connection to those features. 79 
Fed. Reg. at 22,208. Such vvetlands or ponds would therefore be “navigable waters,” no matter how small or remote 
they are from true navigable waters. 
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EPA and the Corps could determine any “water” within the shaded areas to be “adjacent” to 
Muddy Creek. Of course, more “waters” still could be swept in as “adjacent” to the ditches and 
ephemerals that flow toward Muddy Creek. 


— Biue-dotted area is 
100-year floodplain. 

— Black-dotted area is 
500-year floodplain. 


Source: FEMA 
Floodplain Maps 


For those “other waters” that do not fall within the broad categories of “tributary” or “adjacent” 
waters (e.g., even more isolated wetlands, ponds and the like), the proposed rule establishes 
jurisdiction where those waters have a “signitlcant nexus” to another “water of the U.S.” 
“Significant nexus” means “more than speculative or insubstantial effect” that a water, alone or 
in combination with other similarly situated waters in the region, has on the “chemical, physical 
or biological integrity” of a navigable water. The same “region” would be interpreted as the 
“watershed that drains to the nearest traditional navigable water, interstate water or the territorial 
seas...” 79 Fed. Reg. at 22,212. The preamble provides page after page of potential scientific 
indicators of physical, biological and chemical connections. See 79 Fed. Reg. at 22,21 3- 1 4. The 
possibilities are so numerous and broad that regulators will have no difficulty finding a 
significant nexus for even the most minor features when combined with all similar features in the 
watershed.* 



For example, *‘[f]unctions of waters that might demonstrate a significant nexus include sediment trapping, 
nutrient recycling, pollutant trapping and filtering, retention or attenuation of flood waters, runoff storage, export of 
organic matter, export of food resources, and provision of aquatic habitat.” 79 Fed. Reg. at 22,213. 
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D. EPA’s Public Statements Regarding the Proposed Rule are Misleading. 

The proposed rule and EPA’s public statements in support of it are misleading to the public and 
regulated communities. The proposal is cloaked in scientific-sounding jargon and words that 
evoke images of rivers, streams and swamps — images that bear no resemblance to the land 
features the rule would regulate. For example: 

• “Waters” (as used in the rule) can be ditches or low spots on a field that are dry except 
when it rains. 

• “Bed, bank and ordinary high water mark” includes land with only subtle changes in 
elevation — any land where rainwater naturally channels as it flows downhill, 

• “Wetland” has come to mean areas where water-tolerant vegetation can be found, even if 
the land isn’t particularly “wet” most of the time. 

To the general public, such terms may conjure images of flowing waters or swamps appropriate 
for Clean Water Act protection and regulation. In reality, they are being used to regulate land as 
if it were water — and “navigable water” at that. 

EPA has claimed repeatedly that the proposed rule would not assert jurisdiction over “new types 
of waters” or beyond waters that were “historically covered” and would “not expand jurisdiction 
over ditches.” These statements are misleading, at best — and the last one is simply false. 

First, the text and preamble of the current regulations (promulgated in 1986 by the Corps and in 
1988 by EPA) contain no reference to “ephemeral” streams or drains. Likewise, the regulations 
say nothing to suggest that ditches can be “tributaries.” EPA and the Corps have asserted in 
guidance and in enforcement actions that certain ditches and “ephemeral streams” are subject to 
CWA jurisdiction as “tributaries,” but that is ad hoc “regulatory creep,” not proper notice-and- 
comment rulemaking. In other words, the fact that EPA and the Corps have at times asserted 
jurisdiction over these “types” of features does not make it right — and does not make it lawful to 
categorically regulate virtually all ditches and ephcmerals. 

Second, “historically” — i.e. before the Supreme Court’s ruling in SWANCC — there was no real 
limit to the scope of CWA juri.sdiction as interpreted by EPA and the Corps. The agencies 
unlawfully asserted jurisdiction over any waters to the full reach of the interstate commerce 
clause. That interpretation was resoundingly rejected by the Supreme Court in SWANCC. Since 
2007, however, agency guidance has asserted jurisdiction over “non-navigable tributarie.s” only 
after a case-by-case analysis of whether a particular feature has a “significant nexus” to true 
navigable waters. Key to that analysis is the volume, duration and frequency of flow, as well as 
proximity to downstream navigable waters. Under the proposed rule, the volume, duration and 
frequency of flow — as well as distance to navigable waters — are deemed irrelevant. See 79 Fed. 
Reg. at 22,206 (“tributaries that are small, flow infrequently, or are a substantial distance from 
the nearest [navigable water) are essential components of the tributary network. ..”). All such 
ditches and ephemeral drains will be categorically deemed to be “navigable waters” if they carry 
any flow that ever reaches navigable waters. That — whether EPA says so or not — is a substantial 
expansion of federal juri.sdiction. 
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EPA makes much of the fact that the proposed rule “presei-ves” existing Clean Water Act 
exemptions and exclusions for agricultural activities. But under the proposed rule, ordinary 
farming and ranching activities will require a Clean Water Act permit despite Congress’ clear 
intent to exempt those activities. 

According to Administrator McCarthy’s March 25 op-ed aimed specifically at the agricultural 
community: 

The rule keeps intact existing Clean Water Act exemptions for agricultural 
activities that farmers count on. But it doesn’t stop there — it does more for 
farmers by actually expanding those exemptions. We worked with USDA’s 
Natural Resources Conservation Service and USAGE to exempt [56] additional 
conservation practices. 

As explained below, these assurances also arc misleading — another attempt to cloak the true 
impact of this rule. 

III. Statutory Exemptions Intended to Prevent Federal Permit Requirements for 

Common Farming and Ranching Activities Will Be Rendered Almost Meaningless 
Under the Proposed Rule. 

When it adopted the Clean Water Act, Congress specifically included several critical statutory 
exemptions for agriculture, each of which is severely undermined by the proposed rule. 

• Section 404 exemption for “normal” farming and ranching activities 

• Section 404 exemption for construction of farm or stock ponds 

• Agricultural stormwater discharges 

These exemptions demonstrate a clear and consistent determination by Congress NOT to impose 
Clean Water Act permit requirements on ordinary farming and ranching activities — weather- 
dependent and time-sensitive activities that are necessary for the production of our nation’s food, 
fiber and fuel. However, the proposed rule’s assertion of jurisdiction over ditches and low spots 
on farm fields will render those exemptions almost meaningless. 

A. Section 404(f) Exemption for “Normal” Farming and Ranching Activities 

In the mid-1970s, when the Corps began to define “navigable waters” to include certain 
wetlands — so as to make farming, ranching and forestry practices within those wetlands 
potentially subject to Clean Water Act regulation — Congress amended the Act to specifically 
exempt “normal” farming, ranching and forestry from section 404 “dredge and fill” permit 
requirements. 33 U.S.C. § 1344(t)(l). Thus, “normal farming, silviculture, and ranching 
activities such as plowing, seeding, cultivating, minor drainage, harvesting for the production of 
food, fiber, and forest products, or upland soil and water conservation practices” are generally 
exempt from section 404 permitting requirements. 33 U.S.C. § 1344(f)(1)(A). Only if the 
activity’s purpose is to convert an area of navigable water into a use to which it was not 
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previously subject, or where the reach of navigable waters may be reduced, (e.g., to convert 
wetland to non-wetland) will the activity require a 404 permit. 33 U.S.C. § 1344(f)(2) (the so- 
called “recapture” provision). 

On March 25, 2014, the agencies issued an immediately effective “interpretive rule” concerning 
the application of “normal” farming exemptions to 56 listed conservation practices. Although 
EPA claims to have “expanded” agriculture’s Clean Water Act exemptions through this 
interpretive rule, that is not true. Rather, as described below, the interpretive rule provides no 
meaningful protection from the harmful implications of the expansion of “navigable waters” and, 
in fact, further narrows the already limited “normal” farming exemption. 

1. The normal farming exemption only applies to section 404 “dredge 
and fill” permitting, not NPDES permitting or other Clean Water Act 
requirements. 

The normal farming exemption only applies to the section 404 “dredge and fill” permit program. 
It provides no protection from potential liability and requirements of any other part of the Clean 
Water Act, including section 402 National Pollutant Discharge Elimination System (NPDES) 
permit requirements for discharges of other “pollutants.” The agencies’ proposed expansion of 
Jurisdiction means that everyday weed control, fertilizer applications and any number of other 
commonplace and essential farming activities may trigger Clean Water Act liability and section 
402 permit requirements if even small amounts of dust, nutrients or chemicals fall into dry 
ditches, ephemerals or low spots (small “wetlands”) located beside, between or within farm 
fields. 

The normal farming exemption also will not protect farmers from new restrictions (or 
prohibitions) on farming practices that arise from the establishment of water quality standards 
and “total maximum daily loads” under Clean Water Act section 303 for the ditches, ephemerals 
and other features EPA now plans to sweep into federal Jurisdiction. These requirements apply to 
all “navigable waters” under the Act, and thus they will apply to dry ditches, ephemerals and low 
spots on fields, too, if those features are defined as Jurisdictional waters. 

2. The normal farming exemption only applies to farming or ranching 
ongoing since the 1970s. 

Since 1977, the agencies have narrowly interpreted the “normal” farming, ranching and 
silviculture exemption to apply only to “established” operations “ongoing” since 1977 (when the 
exemption was enacted and the Corps’ implementing regulations were adopted). See, e.g., U.S. v. 
Cumberland Farms of Connecticut, Inc., 647 F. Supp. I 166 (D. Mass. 1986), affirmed 826 F.2d 
1151 (1st Cir, 1987), cert, denied, 484 U.S. 1061 (1988). Newer farms, or farms where farming 
ceased since 1 977 and later resumed, or sometimes even farms that have switched from one crop 
to another since 1 977, will all fall outside of the exemption. See, e.g., Borden Ranch P 'ship v. 
U.S. Army Corps ofEng’rs, 261 F.3d 810, 815 (9th Cir. 2001), aff’d521 U.S. 99 (2002) (finding 
that conversion of ranch lands to orchards and vineyards falls outside normal farming 
exemption). Therefore, if the new interpretive rule provides any benefit for any farmers and 
ranchers, it will only be for those who have been farming or ranching continuously at the same 
location since 1977. See Interpretive Rule at 2. 


Page 10 of 20 



168 


Reading the preamble to the proposed rule closely, one can see how regulating ephemeral drains 
as “waters of the U.S.” would render the normal farming exemption meaningless. The reason lies 
in the so-called “recapture” provision of section 404(f)(2). This provision negates the exemption 
where farming impairs the flow or reduces the reach of navigable waters. In the context of 
discussing ephemeral “tributaries” in the proposed rule, the agencies reveal that if plowing or 
discing the soil on farmland eliminates what would otherwise be an identifiable bed, bank and 
OHWM, that farming requires a section 404 permit because it has reduced the reach of 
jurisdictional waters. See 79 Fed. Reg. at 22,204, fn.8, and accompanying text. Of course, this 
means that any plowing that has already eliminated a bed, bank or OHWM of an ephemeral drain 
in a farm field without a 404 permit was (in the view of the agencies) a violation of the Act. 

3. The agencies have further narrowed the normal farming exemption 
by making it contingent on compliance with NRCS standards. 

To the extent a farmer or rancher has a long-standing operation that would qualify as “normal” 
farming and ranching, the new interpretive rule further narrows the existing exemption by 
requiring compliance with NRCS technical standards for the 56 listed conservation practices. 
Many of the listed “conservation practices” are extremely common farming and ranching 
practices — such as fencing, brush management and pruning shrubs and trees — which we believe 
are already exempt. 

The agencies claim to be “clarifying” the exemption for 56 listed activities, but, at the same time, 
the interpretive rule requires compliance with specific NRCS standards— something that was 
never required before to qualify for the “normal” farming and ranching exemption. Therefore, 
the practical effect of the interpretive rule is to narrow the existing exemptions, rather than 
broaden them as ERA claims. The rule explicitly states that farmers who deviate from NRCS 
standards will not benefit from the exemption.^ Farmers who could previously undertake these 
activities (which, again, include things as commonplace as fencing) as part of their “normal” 
farming or ranching now must comply with NRCS standards or risk Clean Water Act 
enforcement. 

The interpretive rule does not clarify which regulatory agency has final authority on compliance 
with NRCS standards — but the answer appears to be EPA. The rule states that a farmer not 
enrolled in a USDA cost share program is responsible for ensuring the practice meets all NRCS 
criteria, and NRCS is responsible for ensuring the practice meets the criteria where there is a 
USDA contract. Ultimately, however, EPA has reserved its Clean Water Act authority to make 
all final determinations. Even if a farmer and NRCS believe that the practice meets the 
appropriate standards, EPA presumably could veto that determination. 

The new rule also raises questions about the status of other practices for which NRCS has 
developed standards, but that are not included in the list of 56 conservation practices. Examples 
include “Residue and Tillage Management, Reduced Tillage” (practice #345), pond (practice 
#378), and cover crop (practice #340).” The implication of not listing these practices is that they 


’ See Interpretive Rule at page 2 (“ To qualify for this exemption, the activities must be part of an 
■established (i.e. ongoing) farming, silviculture, or ranching operation,’ consistent vvith the statute and regulations. 
The activities must also be implemented in conformance with NRCS technical standards.”). 
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will require a section 404 permit if any incidental discharge of “dredged or fill” material occurs. 
This could have a chilling effect on the implementation of conservation practices on farms and 
ranches. 

Further, EPA and the Corps could alter or retract the interpretive rule at any time. Even for those 
farmers who may perceive value in the “assurances” offered by this new guidance, the fact that it 
could be changed or eliminated at any time, without advance public notice, robs them of that so- 
called assurance. For that matter, the standards to which the exemption is now tied can be 
unilaterally changed by NRCS at any time without rulemaking. We see little value or certainty 
for farmers under these circumstances. 

B. Section 404 exemption for construction or maintenance of farm ponds 

Another agriculture-related exemption in section 404 of the Act is the exemption for 
“construction or maintenance of farm or stock ponds or irrigation ditches.” 33 U.S.C. 

§ 1344(f)(1)(C). This provision exempts from 404 “dredge and fill” permit requirements any 
discharge of dredge or fill materials into waters of the U.S. for the purpose of construction or 
maintenance of farm or stock ponds or irrigation ditches. 

Through guidance and enforcement actions, the Corps has interpreted the farm pond exemption 
narrowly and applied the so-called “recapture” provision broadly. If construction or maintenance 
of the pond results in earth-moving activities that reduce the reach or change the hydrology of a 
water of the U.S., the Corps takes the position that the “recapture” provision applies and the 
discharge is unlawful without a permit. In the Corps’ view, impounding a jurisdictional feature is 
an unlawful “dredge and fill” discharge, and the resulting impoundment is itself “waters of the 
U.S.” 77 Fed. Reg. 22,188, 22,201 (Apr. 21, 2014). In the experience of many farmers, where 
wetlands or non-navigable “tributaries” are involved in farm or stock pond construction, the 
recapture provision essentially swallows the exemption. Farmers have been ensnarled in 
litigation and enforcement due to the creation of ponds that impound small ephemeral streams. 
See, e.g., http://agfax.eom/2014/03/21/epa-vs-rancher-clean-water-act-battle-dtn/ (EPA asserting 
jurisdiction over rancher’s stock pond used to support ongoing farming activities). 

The proposed rule will further limit farmers’ and ranchers’ ability to build and maintain farm 
ponds. As explained above, the proposed rule will establish jurisdiction over virtually every 
ephemeral drain as a "tributary .” Thus, any impoundment of those drainage features will be an 
unlawful discharge absent a section 404 permit, and the resulting farm pond itself will become 
“waters of the U.S.” In addition, any construction of a farm pond in a small low spot (“wetland”) 
swept into Clean Water Act jurisdiction under the “adjacent” or “other waters” provisions of the 
proposed rule (discussed above) will also require a section 404 permit and will result in a pond 
that is itself waters of the U.S. 

This aspect of the rule will affect countless (maybe most) farm and stock ponds. By expanding 
jurisdiction to include common ephemeral drains and isolated wetlands, the rule will prohibit the 
impoundment of these natural drainage or depressional areas that are often the only rational way 
to construct a farm or stock pond. Farm or stock ponds are typically constructed at natural low 
spots on the farm or ranch property, to capture stormwater that enters the pond through sheet 
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flow and ephemeral drains. Depending on the topography, pond construction may be infeasible 
without diking a natural drainage path on a hillside. 

The proposal includes an exclusion from the definition of waters of the U.S. for “artificial lakes 
or ponds created by excavating and/or diking dry land and used exclusively for such purposes as 
stock watering, irrigation, settling basins, or rice growing.” This exclusion is almost meaningless 
because, as discussed above, “dry land” is interpreted to exclude anything that qualifies as a 
wetland or any ephemeral feature where stormwater naturally channels. This leaves little “dry” 
land available for the construction of farm ponds. Put simply, farm and stock ponds are not 
excavated on hill tops and ridges, they are excavated at low spots where water naturally flows 
and collects. Thus, the proposed farm pond e.xclusion will be meaningless for most farmers and 
ranchers. 

C. Exemption for Agricultural Stormwater and Irrigation Return Flows 

Another key agricultural exemption in the Clean Water Act applies to “agricultural stormwater 
discharges” and “irrigation return flows,” Under this exemption, precipitation runoff and 
irrigation water from farms and ranches is specifically excluded from regulation as a “point 
source” discharge. The exemption applies even if the stormwater or irrigation water contains 
“pollutants” and is channeled through a ditch or other conveyance that might otherwise qualify 
as a “point source” subject to Clean Water Act section 402 NPDES permit requirements. The 
exemption shows Congress’ clear intent to exclude farmers and ranchers from Clean Water Act 
liability and permitting for activities on farm and ranch lands that may result in “pollutants” 
being carried by precipitation or irrigation flows into navigable waters. 

The proposed rule would severely undermine this exemption by regulating as “waters of the 
U.S.” the very ditches and drains that carry stormwater and irrigation water from farms. As 
drafted, the statutory exemption applies to pollutants discharged to navigable waters carried by 
stormwater or irrigation water, which would typically flow through ditches or ephemeral drains. 
However, the exemption arguably does not cover the direct addition of pollutants into “navigable 
waters” by other means (such as materials that fall into or are sprayed into navigable waters). 

Because stormwater and irrigation ditches and ephemeral drains are ubiquitous on farm and 
ranch lands — running alongside and even within farm fields and pastures — ^the proposed rule will 
make it impossible for many farmers to apply fertilizer or crop protection products to those fields 
without triggering potential Clean Water Act liability and permit requirements. A Clean Water 
Act pollutant discharge to navigable waters arguably will be deemed to occur each time even a 
molecule of fertilizer, pesticide or dust falls into the Jurisdictional ditch, ephemeral or low spot — 
even if the feature is dry at the time of the purported “discharge.”* Thus, farmers will have no 
choice but to “farm around” these features — allowing wide buffers to avoid activities that might 
result in a discharge — or else obtain an NPDES permit for farming. Technically, cattle or horses 
would need to be fenced out of ephemerals and low spots to avoid a direct “discharge” of 
manure. This is contrary to congressional intent and would present a substantial additional hurdle 
for farmers to conduct essential practices to grow and protect their crops and livestock. 


® Courts have long held that there is no de minimis defense to Clean Water Act discharge liability. 
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IV. Practical Implications for Farmers and Ranchers 

Farming is a water-dependent enterprise. Whether they are growing plants or animals, farmers 
and ranchers need water. For this reason, farming and ranching tend to occur where there is 
either plentiful rainfall or adequate water available for irrigation (via ditches). Not surprisingly, 
America’s farm and ranch lands are an intricate maze of ditches and ephemeral drains. As 
explained above, under the proposed rule, virtually all of these features would be categorically 
regulated as “navigable waters.” 

If the drains and ditches that cross between, among and within farm fields and pastures are 
regulated as “navigable waters,” the implications for farmers and ranchers will be disastrous. 
Except for the very narrow section 404 exemptions discussed above, regulating these features as 
jurisdictional “waters” would mean that any discharge of a pollutant (e.g., soil, dust, “biological 
material”) into those ditches and drains is unlawful, absent a Clean Water Act permit. Typical 
farming activities, such as plowing, planting, discing, insect and disease control, and fence 
building in or near ephemeral drains, ditches or low spots could be a violation of the Clean Water 
Act, subject to civil penalties of up to $37,500 per violation per day — or even higher criminal 
penalties — unless a permit is obtained. 

V. The Proposed Rule Suffers from Several Procedural Flaws 

The agencies’ economic, technical and small business analyses are severely flawed. First, 
according to an expert review by Dr. David Sunding, the agencies’ economic analysis contains 
numerous glaring and problematic errors that “are so severe as to render [the economic analysis] 
virtually meaningless.”’ Second, the proposed rule relies on the draft Connectivity Synthesis 
Report that is still undergoing vetting and peer review by the Science Advisory Board (SAB). 
Rather than wait for the final SAB report before drafting a proposed rule that purports to rely on 
the science contained in that report, the agencies plowed forward with a proposed rule that relies 
on a draft. It is clear that the agencies are not properly taking the science into account and that 
the outcomes have been pre-determined. Finally, the agencies have refused to meaningfully 
comply with the Regulatory Flexibility Act (RFA). The agencies erroneously certified that the 
proposed rule would not have a significant economic impact on a substantial number of small 
entities. This certification flies in the face of the undeniably “significant" impacts the proposed 
rule will have on small businesses. 

A. The Economic Analysis Significantly Underestimates the Increase in 
.lurisdiction. 

The Sunding Report concludes that “the ERA analysis relies on a flawed methodology for 
estimating the extent of newly-jurisdictional waters that systematically underestimates the impact 
of the definition change.” 


’ Report by Dr. David Sending, “Review of20t4 EPA Economic Analysis of Proposed Revised Definition 
of Waters of the United State.s”, May 1 5, 20 1 4. Prof. Sunding holds the Thomas J. GralT Chair of Natural Resource 
Economics at the University of California. Berkeley. He is the founding director of the Berkeley Water Center and 
currently serves as the chair of his department. He has won numerous awards for his research, including grants from 
the National Science Foundation, the U.S. Environmental Protection Agency and private foundations. 


Page 1 4 of 20 



172 


A threshold problem with EPA’s economic analysis is that it analyzes the implications of only 
one category of Clean Water Act jurisdiction under the new proposed rule, “other waters.” As 
discussed above, the proposed rule includes broad new definitions (e.g. “tributary” and 
“neighboring”) that will categorically sweep into Clean Water Act Jurisdiction countless features 
currently subject to only case-by-case regulation based on a significant nexus analysis. However, 
the economic analysis focuses solely on how jurisdiction might change for “isolated waters” that 
are not jurisdictional under the current Clean Water Act framework, but that are likely to become 
jurisdictional under an expanded definition of “other waters.” 

As Dr. Sunding found, the database EPA used to estimate economic implications for incremental 
expansion of jurisdiction does not track information on these new terms and categories of 
jurisdiction. For example, EPA’s economic analysis recognizes that the “isolated waters” 
category does not take into account the rule’s new aggregation principle, and explains that EPA 
could not assess the potential impacts of aggregation of other waters within a watershed without 
“actual field experience.” Indeed, EPA’s analysis also acknowledges that there will be additional 
costs to the Corps to update the system to “reflect needed data elements” as a result of the rule’s 
new jurisdictional categories. EPA does not alter its analysis to account for this major deficiency. 
As a result, numbers extrapolated from the records, which do not marry up with the draft rule’s 
categories of jurisdiction, are not useful for approximating the economic implications of the 
percentage of increase in jurisdiction or the increase in jurisdictional acreage. 

Second, the analysis relies on FY 2009/2010 as the baseline year for estimating impacts. 

FY 2009/2010 was a period of significant contraction in the nation’s economy, and the housing 
market specifically, due to the financial crisis. As a result of this contraction, there were fewer 
construction projects and significantly smaller projects than in periods of normal economic 
activity. In statistical terms, this is an issue of sample selection, where due to exogenous events 
the sample selected for the analysis is not representative of the overall population. Because the 
report bases its findings on this period of extremely low construction activity, the result is 
artificially low numbers of applications and affected acres. By using the number of permits 
issued in 2010 as a baseline, EPA significantly underestimates the affected acreage. 

Third, EPA’s economic analysis only considers permitting data from section 404 to estimate the 
potential additional percentage of acres that would come under jurisdiction. EPA then assumes 
that every other section of the Clean Water Act would be affected the exact same way as section 
404, applying the estimated increase in percentage of acres impacted to all other relevant 
sections of the Clean Water Act. There is no reason to believe that this is a valid approach given 
significant differences in location and in permitting requirements for different economic 
activities. EPA recognizes this limitation, but does nothing to address it. 

B. The Economic Analysis Significantly Underestimates the Cost of the 
Proposed Rule. 

EPA’s economic analysis is further flawed because it underestimates the cost of the proposed 
rule by relying on section 404 permitting cost data that are nearly 20 years old. To make matters 
worse, these costs are not adjusted for inflation or any other changes in the permit system. 


EPA 2011. Draft Guidance on Identifying Waters Protected by the Clean Water Act, p. 3. 
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Moreover, EPA’s analysis omits the costs of avoidance and delay, which are likely the largest 
out-of-pocket expenses for anyone seeking a Corps permit. While estimations of these costs are 
included in the report cited by EPA, they are inexplicably absent from EPA’s “review and 
synthesis.” According to the report EPA cites, individual section 404 permit application costs 
were measured as $43,687 plus $1 1,797 per aere of impacts to “waters of the U.S.” For 
nationwide permits, costs were measured as $16,869 plus $9,285 per acre of“waters of the U.S.” 
impacted.” If those figures were updated to 2014 dollars in order to account for inflation the 
application costs are even more astounding. In 2014 dollars, individual section 404 permit 
application costs would be $62,166 plus $16,787 per acre of impacts to “waters of the U.S.” For 
nationwide permits, costs would be $24,004 plus $13,212 per acre of “waters of the U.S.” 
impacted. (See Sending Report at 17.) 

EPA’s analysis further underestimates costs for some programs, like section 303 (state water 
quality standards, “total maximum daily loads” and implementation plans) and section 402, by 
assuming them to be “cost-neutral or minimal” without providing any analysis to support this 
assumption. The effects of expanded jurisdiction are likely to vary significantly from program to 
program; however, careful assessment of program-specific effects is omitted in lieu of simplistic, 
generalized estimations. 

EPA acknowledges that additional permit applications may require increased consultation with 
other agencies, which would drive up the price tag of a definitional change. EPA, however, omits 
these costs from its analysis. 

C. The Economic Analysis Significantly Overestimates Benefits of the Proposed 
Rule. 

EPA’s analysis is also flawed for reasons of overestimation. Relying on third-party, outdated 
studies, EPA overestimates an average willingness to pay for wetland mitigation. These studies 
are highly problematic because they are old — nine of the 10 studies EPA used are more than a 
decade old (the oldest is nearly 30 years old) — and do not provide accurate estimates of benefits. 
Many were not published in peer-reviewed Journals. 

EPA calculates benefits based on an unstated and improbable assumption that all of the 
incremental wetlands atTected by the definitional change would be completely de.stroyed if 
federal Jurisdiction were not expanded. EPA then (1) presumes that benefits calculated for a 
specific geography and time can be readily applied elsewhere, forcing a comparison between 
di fferent types of wetlands being considered, and (2) makes the assumption that the public w ould 
be willing to pay the same amount to protect an isolated low spot or pond as they would a high- 
value wetland. This significantly biases EPA’s analysis. Even the studies cited by EPA show 
highly localized impacts that are not broadly applicable beyond the study site. 


' ' Sending and Zilberman, The Economics of Environmental Regulation hy Licensing: An 
Assessment of Recent Changes to the Wetland Permitting Process, Natural Resources Journal, Vol, 42, p. 
74. 
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EPA makes little effort to account for changes in economic trends, recreational patterns and state 
preferences over time. Finally, EPA suggests there may be “across the board” savings in program 
enforcement related to increased clarity in the Clean Water Act program. 

Taking these underestimates and overestimates into account. Dr. Sunding concludes that EPA’s 
analysis suffers from a lack of transparency and that the methodology, errors and omissions 
render it virtually meaningless. 

D. The Agencies’ Rulemaking Does Not Take Into Account Scientific and 
Technical Underpinnings. 

The agencies’ proposed rule relies on a draft review of the scientific literature on “connectivity” 
currently under review by an SAB. The agencies have drafted the proposed rule in reliance on 
the draft Connectivity Synthesis Report, without waiting for the SAB’s final report. Sending a 
proposed rule to OMB for interagency review before the SAB completes its peer review 
demonstrates that the agencies are not properly taking the science into account and that the 
outcomes have been pre-determined. Any proper rulemaking should begin with an agency 
collecting, developing and then appropriately evaluating all of the relevant science. The agency 
should seek to validate or correct its understanding of the science through conducting 
independent scientific peer review. Finally, the agency should use what is learned through a 
vetting process to inform any policy or regulatory decisions. 

Instead, EPA has asked the SAB to engage in a post-hoc review of a severely limited portion of 
the science that will be used to justify a rule that has already been written. EPA’s decision to 
develop a rule based on a scientific report that has not undergone external scientific peer review 
calls into question the legitimacy of the rulemaking process. EPA should allow the SAB to 
complete its review. The agencies should extend the comment period on the proposed rule until 
after this process is complete and the report is thoroughly vetted to ensure that any final rule is 
based on the final, peer-reviewed connectivity report. 

E. The Impacts to Small Business Are Staggering. 

On April 23, the House Small Business Committee added the proposed rule to its website 
alerting small businesses to burdensome federal regulations. According to Committee Chairman 
Sam Graves (R-Mo.), the “EPA and Corps are proposing to expand the Jurisdiction of the Clean 
Water Act to include nearly every damp patch of land in the United States.” Graves termed the 
proposed rule a “regulatory overreach,” saying: 

[This] means small businesses and landowners may need costly permits and face 
lengthy delays for ordinary activities on private property. Projects may need to be 
redesigned or relocated to satisfy federal regulators. Worse, permit applications 
may be denied. This extraordinary intrusion into the lives of many farmers, 
ranchers and small business owners has the likely potential to be economically 
devastating and must be stopped. 

The agencies have not properly complied with the procedural requirements of RFA. The 
agencies try to dodge the RFA by claiming that the “scope of regulatory jurisdiction in this 
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proposed rule is narrower than that under the existing regulations.” 79 Fed. Reg. at 22,220. 
Therefore, “because fewer waters wilt be subject to the Clean Water Act under the proposed rule 
than are subjeet to regulation under the existing regulations, this action will not affect small 
entities to a greater degree than the existing regulations ... [and] will not have a significant 
adverse impact on a substantial number of small entities.” Id. The agencies thus erroneously 
conclude that no RFA analysis is required. 

But there can be no question that the proposed rule has direct effects not only on regulated 
entities, but also on the entire nation. The scope of Clean Water Act Jurisdiction has implications 
that permeate all sections and programs under the Act, such as section 303 water quality 
standards and total maximum daily loads, section 31 1 oil spill prevention control and 
countermeasures, section 401 water quality certifications, the section 402 NPDES program and 
the section 404 dredge and fill permit program. These programs regulate countless diverse small 
business activities across the nation, from farming and roadside produce stands, to home 
building, to manufacturing and energy development. The agencies’ proposal expands these Clean 
Water Act programs geographically to cover more areas across the landscape including ditches, 
dry washes and desert drainages. When public or private property is deemed “waters of the 
United States” by the agencies, there are numerous impacts that flow from that determination, 
including the reduced value of land, the need to hire consultants to prepare permits, delays, 
restrictions on land use and the cost of complying with permitting requirements, including 
mitigation — not to mention the potential for permit denial or the cost of forgoing a project 
entirely rather than take on the bureaucracy. These widespread impacts are felt acutely by small 
businesses. 

In Florida, for example, it is estimated that 40 percent of the value of farmland is directly 
attributable to its future development potential.'^ Thus, when Clean Water Act regulatory 
jurisdiction or permitting requirements are expanded over farmland, the value of that land 
decreases significantly because of the associated regulatory burdens. For farmers and ranchers, 
their land is typically their principal asset and frequently provides collateral for loans and other 
capital purchases needed to operate their farm or ranch. The agencies’ determination that Clean 
Water Act jurisdiction exists over ditches and other features on farmland may affect small 
farmers’ ability to obtain loans. 

As another example, agricultural insect, weed and disease control will increasingly be subject to 
NPDES requirements under EPA’s new permit program for pesticides.'^ Some small business 
owners have estimated that it will cost an additional $50,000 per year to comply with the new 
paperwork burden imposed by the pesticide permit program alone.'"' These burdensome NPDES 

Plaintiga, A.J.. Lubovvski, R.N., and R.N, Stavins. The Effects of Potential Land Development on 
Agricultural Land Prices. 52 .!. ot'Urban Economics 561. 581 (2002). 

It is estimated that under the new NPDES permit program for pesticides, 365,000 new sources will be 
required to obtain NPDES permits, but this estimate was made prior to, and does not account for, the expansion of 
jurisdiction proposed in the Draft Guidance. See EPA, '^Background information on EPA's Pesticide Genera! 
Permit,” http://cfpub.epa.gov/npdes/pesticides/aquaticpesticides.cfm (viewed Jun. 26, 2011). 

See Responsible Industry' for a Sound Environmenf “Comments in Response to Draft National Pollutant 
Discharge Elimination System (NPDES) Pesticide Genera! Permit for Point Source Discharge from the Application 
of Pesticides,” Docket No. EPA-HQ-OW-20i 0-0257, http://www.reguiations.gov/#!documentDetail;D=EPA-l IQ- 
O W-20 1 0-0257-0490 {.lul. 1 9. 20 1 0). 
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requirements place severe limitations on the location and operation of many activities undertaken 
by small entities. Expanding the scope of waters that are regulated as “waters of the United 
States” to ditches and other ephemeral features only adds to the “waters” at issue in the pesticide 
general permit and thus exacerbates the complexities and costs of implementing this program. 

The bottom line is that the expansion of the waters regulated under the Clean Water Act has 
enormous implications for small business entities that the agencies have not considered, much 
less explained. 

VI. Conclusion 

Farmers, ranchers and other landowners will face a tremendous new roadblock to ordinary land 
use because of this proposed rule. The rule will make it more difficult to farm and ranch, build 
homes, develop energy resources and otherwise use the land. Farm Bureau believes the proposed 
rule will have a detrimental effect on existing farmers, on encouraging new and beginning 
farmers to enter the profession and potentially on landowners’ willingness to undertake 
conservation practices. 

The agencies have obscured rather than explained the rule’s impacts on farmers, ranchers and 
others. 

We need Congress’ help to fight this rule. 

Thank you for the opportunity to explain our opposition to the waters of the U.S. proposed rule. 
We would be glad to provide any further information the Committee may need. 


### 
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Testimony of Kevin Kelly 

Chairman of the Board 

National Association of Home Builders 

Before the Subcommittee on Water Resources and Environment 

Hearing on “Potential Impacts of Proposed Changes to the 
Clean Water Act Jurisdiction Rule” 

June 11, 2014 


Chairman Gibbs, Ranking Member Bishop, members of the subcommittee, on behalf of the more 
than 140,000 members of the National Association of Home Builders (NAHB), I appreciate the 
opportunity to testify today. My name is Kevin Kelly and 1 am the president of Leon Weiner and 
A.ssociates, a building company based in Wilmington, Delaware, and NAHB’s 2014 Chairman of 
the Board. 

NAHB members are involved in the home building, remodeling, multifamily construction, land 
development, property management, subcontracting and light commercial construction 
industries. Our industry is largely dominated by small businesses, with our average builder 
member employing 1 1 employees. Since the Association’s inception in 1942, NAHB’s primary 
goal has been to ensure that housing is a national priority and that all Americans have access to 
safe, decent and affordable housing, whether they choose to buy or rent a home. 

Recognizing the need for a clean environment and the benefits that it brings to communities, 
residents, and potential home buyers, NAHB members have a vested interest in preserving and 
protecting our nation’s land and water resources. Since its inception in 1972, the Clean Water 
Act (CWA) has helped to make significant strides in improving the quality of our water 
resources and improving the quality of our lives. As environmental stewards, the nation’s home 
builders build neighborhoods and help create thriving communities while maintaining, 
protecting, and enhancing our natural resources, including our lakes, rivers, ponds, and streams. 
Under the CWA, home builders must often obtain and comply with section 402 storm water and 
404 wetlands permits to complete their projects. What is most important to these compliance 
efforts is a regulatory scheme that is consistent, predictable, timely, and focused on protecting 
true aquatic resources. Unfortunately, such a permitting program is becoming more and more 
elusive. 


1 



178 


My business is dedicated to the development, preservation, and management of affordable 
housing for all citizens. 1 have a unique understanding of how the federal government’s 
regulatory process impacts businesses in the real-world. Additional regulations make it more 
difficult for me to provide homes or apartments at a price point that is affordable to working 
families. 

Housing serves as a great example of an industry that would benefit from smarter and more 
sensible regulation. According to a study completed by the NAHB, government regulations can 
account for up to 25% of the price of a single-family home. Nearly two-thirds of this impact is 
due to regulations that affect the developer of the lot, with the rest due to regulations that are 
imposed on the builder during construction.' The regulatory requirements we face as builders do 
not just come from the federal government. A key component of effective regulation is ensuring 
that local, state and federal ageneies are cooperating, where possible, to streamline permitting 
requirements and respect the appropriate responsibilities of each level of government. 
Importantly, more sensible regulation will translate into Job growth in the construction industry. 

The growth potential in the home building industry is particularly important because few 
industries have struggled more during the Great Recession than home building. The decline in 
home construction was historic and unprecedented. Single-family housing production peaked in 
early 2006 at an annual rate of 1 .8 million homes, but construction fell to 353,000 homes per 
year in early 2009, an 80% decline in activity. In contrast, a normal year driven by underlying 
demographics should see 1 .4 million single-family homes produced. Clearly, if home building 
were operating at a normal level, there would be millions of more jobs in home building and 
related trades. Smart regulation can help unleash that growth. 

Our impact on the economy is more than just jobs. Buyers of new homes and investors in rental 
properties add to the local tax base through business, income and real estate taxes, and new 
residents buy goods and services in the community. NAHB estimates the first-year economic 
impacts of building 100 typical single family homes to include $28 million in wage and business 
profits, $11.1 million in federal, state and local taxes, and 297 jobs. In the multifamily sector, 
the impacts of building 100 typical rental apartments include $10.8 million in wages and 
business profits, $4.2 million in federal, state and local taxes and 1 13 jobs. 

As an industry, we have finally turned the comer and are contributing to, rather than subtracting 
from. Gross Domestic Product growth and an improving labor market. Thus, any effort to 
advance our nation’s housing recovery is smart economic policy. To reach these goals, however, 
we need policies that streamline and enhance existing efforts and remove regulatory hurdles, not 
ones that add layers of regulatory red tape and provide minimal benefits. 


^ Survey conducted by Paul Emrath, National Association of Home Builders, "How Government Regulation Affects 
the Price of a New Home," 2011 
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“Waters of the United States” Proposed Rule: 

On April 21, 2014, the Environmental Protection Agency and U.S. Army Corps of Engineers 
(“the agencies”) proposed a rule redefining the scope of waters protected under the CWA. For 
years, landowners and regulators alike have been frustrated with the continued uncertainty over 
the scope of federal jurisdiction over “Waters of the United States.” By improving the CWA’s 
implementation, removing redundancy, and further clarifying Jurisdictional authority, the 
agencies are hoping they can do an even better job at facilitating compliance while protecting 
and improving the aquatic environment. 

Unfortunately, the proposed rule falls well .short of providing the clarity and certainty the 
construction industry seeks. This rule will increase federal regulatory power over private 
property and will lead to increased litigation, permit requirements, and lengthy delays for any 
busine,ss trying to comply. Equally important, these changes will not significantly improve water 
quality because much of the rule improperly encompasses water features that are already 
regulated at the state level. 


The Proposed Rule Unnecessarily and Inappropriately Expands Federal Jurisdiction 

The agencies assert that the scope of CWA jurisdiction is narrower under the proposed rule than 
under current practices and that it does not assert jurisdiction over any new types of waters. This 
claim is simply not accurate. In reality, the proposed rule establishes broader definitions of 
existing regulatory categories, such as tributaries, and regulates new areas that are not 
jurisdictional under current regulations, such as adjacent non-wetlands and water features that 
are located in riparian areas or floodplains. 

The agencies intentionally created overly broad terms so they have the authority to interpret them 
as they see fit in the field, including stepping in where they may think a state has not gone far 
enough. For example, the proposal suggests that “neighboring” could include any wet feature 
within a “floodplain.” As I am sure you are aware, floodplains can extend for miles from 
traditional navigable waters, yet the agencies can now claim that those features, miles away, can 
be considered neighboring. This is a far cry from what Congress intended to be covered by the 
CWA. For any small business trying to comply with the law, the last thing it needs is a set of 
new, vague and convoluted definitions that only provide another layer of uncertainty. Let me 
discuss some of the problematic features in detail; 

New Dejlnition of Tributary: 

The agencies have sought to expand their reach by adding, for the first time, a broad definition of 
“tributary.” They define a tributary as a “[wjater body physically characterized by a bed and 
bank and ordinary high water mark which contributes flow directly or through other water bodies 
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to Traditional Navigable Waters (TNW).” They also state that a water body does not lose its 
tributary status if there are man-made breaks, as long as a bed and bank can be identified up or 
down stream. This new definition will include substantial additions, such as a first time 
inclusion of ditches, conveyances and other water features that may flow, if at all, only after a 
heavy rainfall. Unless proper mapping is provided by the agencies it may be impossible for a 
home builder to independently identify a tributary. 

New Definition of Adjacent: 

The concept of regulating “adjacent waters” is eompletely new. In the past, the notion of 
“adjacent” only applied to wetlands, yet through this rule, “adjacency” will now extend to water 
bodies. While widening this concept to include waters, the agencies also try to clarify what is 
“adjacency” by redefining essential terms. The current definition of “adjacency” is “bordering, 
contiguous, or neighboring.” However, much of the confusion rests within the meaning of 
“neighboring.” The rule vaguely defines “neighboring” as “waters located within the riparian 
area or floodplain or waters with a surface or shallow subsurface connection.” 

The rule leaves the door completely open on the meaning of riparian and floodplain. It gives no 
indication as to what type of floodplain a water must be located in to be deemed jurisdictional 
and places no parameters on flood frequency. Intentionally leaving these terms loosely defined 
gives the agencies relatively unbounded jurisdiction and leaves land owners perplexed as to 
whether their land may be regulated. 

“Other Waters:” 

The rule also provides a catchall “other waters” category for areas that may not fit neatly into a 
specific water category but for which the agencies have retained complete discretion to find a 
significant nexus on a case-by-case basis. Significantly, this also includes the ability to make 
blanket jurisdictional determinations by considering all similarly situated waters located within 
the same region or watershed to determine if they, taken together, have a significant nexus to a 
TNW. The ability to aggregate waters further illustrates the notion that there is no limit to 
federal jurisdiction under this rule. 

These definitions will leave home builders in a constant state of confusion. This unpredictability 
will make it difficult for my business to comply and grow. The agencies suggest that the rule 
provides clarity however; all it does is produce more questions. Unfortunately, we have to rely 
on the agencies for answers. 


The Proposed Rule is Inconsistent with Supreme Court Precedent: 

The eWA was designed to strike a careful balance between federal and state authority. This has 
proven to be a difficult task, and to some extent, the efforts of the courts to provide clarity have 
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only added to the uncertainty. The courts have been clear on one issue, which is that there is a 
limit to federal jurisdiction of waters. In fact, the Supreme Court has twice affirmed that both 
the U.S. Constitution and CWA place limits on federal authority over intrastate waters. While 
many were optimistic that this rule would finally translate the Court’s directives to a workable 
framework, the proposed rule instead is a marked departure from past Supreme Court decisions 
and raises significant constitutional questions. In order to view the rule through this legal 
framework, it is necessary to look at the key cases: 

Solid Waste Agency of Northern Cook County v. Army Corps of Engineers (SWANCC): In 
2001, for the first time, the Supreme Court limited the federal government’s jurisdictional 
authority under the CWA through the SWANCC decision. The case questioned whether the 
CWA conferred the Corps of Engineers with authority over isolated, seasonal ponds at an 
abandoned sand and gravel pit in suburban Chicago becau,se they were susceptible to be use by 
migratory birds. The Court rejected the Corps’s assertion of jurisdiction because the agency’s 
interpretation gave no effect to the word navigable in the term “navigable waters.’’ In other 
words, the Corps could not assert jurisdiction over the area in question simply because a 
migratory bird might land there. 

Rapanos v. United States and Carabell v. U.S. Army Corps of Engineering: Both Rapanos^ and 
CarabeW cases followed the same fact-pattern: wetlands miles away from fNWs that drained 
through multiple ditches, culverts, and creeks, that eventually drain into a TNW. The question of 
this court case was over the jurisdictional theory that waters are jurisdictional as long as they 
have a “hydrological connection” to a TNW. Rapanos provided a significant clarification that 
CWA jurisdiction does not reach non-navigable features merely because they may be 
hydrologically connected to downstream navigable waters. In short, the “any hydrologic 
connection” theory was rejected — just as the migratory bird rule was disapproved in SWANCC. 

However, two theories emerged from the majority’s opinion in Rapanos. The first, written by 
Justice Scalia, claimed that CWA coverage extended to “. . .only those relatively permanent, 
standing, or continuously flowing [emphasis added] bodies of water ‘forming geographic 
features’ that are described in ordinary parlance as ‘stream[s,] ... oceans, rivers, [and] lakes.’”"* 
The plurality also developed a jurisdictional rule for wetlands in particular: “[0]nly those 
wetlands with a continuous surface connection to bodies that are ‘waters of the United States’ in 
their own right, so that there is no clear demarcation between ‘waters’ and ‘wetland.s,’ arc 
‘adjacent to’ such waters and covered by the Act.”^ 

The second test was authored by Justice Kennedy, who concurred in the judgment, but wrote 
separately for himself He elevated the concept of “significant nexus,” first used by the Court in 

^ Rapanos v. United States, 126 S.Ct 2208 (2006) 

’ Carabell v. United States, 126 S.Ct. 1295 (2006) 

“ Rapanos 126 S.Ct. at 2225 
fd. at 2226 
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SWANCC, to be the appropriate test for jurisdiction; “[WJetlands possess the requisite nexus, and 
thus come within the statutory phrase ‘navigable waters,’ if the wetlands, either alone or in 
combination with similarly situated lands in the region, significantly affect the chemical, 
physical, and biological integrity of other covered waters more readily understood as 
‘navigable.’”* “Consistent with SWANCC and with the need to give the term ‘navigable’ some 
meaning, the Corps’ Jurisdiction over wetlands depends on a significant nexus between the 
wetlands in question and navigable waters in the traditional sense.” 

The most significant clarification that Rapanos provided was that the five Justices agreed CWA 
Jurisdiction does not reach non-navigable features merely because they are hydrologically 
connected to downstream navigable water. However, many have maligned Rapanos because the 
Justices failed to reach a majority opinion that announced the “correct” test for CWA 
Jurisdiction. In many cases, the existence of two tests only adds more confusion and 
disagreement regarding the scope ofthe CWA. 

While the agencies face a difficult task in resolving this conflict, the proposed rule is obviously 
inconsistent with these Supreme Court decisions and will expand the scope of waters that can be 
regulated by the agencies. The rule would extend coverage to many features that are remote 
and/or carry only minor volumes of water, and contrary to the Supreme Court’s findings, its 
provisions provide no meaningful limit to federal Jurisdiction. The rule ignores the tests that 
were developed in Rapanos and reverts back to regulating any hydrologic connection. More 
specifically, the rule disregards Justice Kennedy’s “Significant Nexus” test by making all 
connections regulable. Such a broad overreach is unacceptable. 


The Proposed Rule Ignores Federal/State Balance 

While many aspects of the CWA are vague, it is clear that Congress intended to create a 
partnership between the federal agencies and state governments to protect our nation’s water 
resources. Congress states in section 101 ofthe CWA that “(fjederal agencies shall co-operate 
with state and local agencies to develop comprehensive solutions to prevent, reduce and 
eliminate pollution in concert with programs for managing water resource.” Under this notion, 
there is a point where federal authority ends and state authority begins. 

The rule proposed by the agencies, however, blatantly ignores this history of partnership and 
fails to recognize that there are limits to federal authority. If this rule is finalized as proposed, 
the federal government will severely cripple the state’s role in protecting our nation’s water 
resources, which would be a huge mistake as well as unconstitutional. Litigation is a likely 


‘ id. at 2248 
' Id. at 2249 
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result, and while it makes its way through the court system, regulators and businesses will be left 
in a lurch. 

In addition, because the proposed change in jurisdictional authority does not only apply to 
section 404 of the CWA, but to all of its programs, the states will be required to conduct more 
monitoring and develop water quality standards for these newly-jurisdictional waters in addition 
to those that are already covered. States will also be required to develop total maximum daily 
loads if these waters do not meet their water quality goals. Because many of these newly- 
designated waters are on the drier side of the spectrum and/or will be conveyances designed to 
move water from one place to another, I am particularly concerned with the impacts this rule will 
have on section 402 storm water permitting requirements and how the states and localities may 
pass on the myriad of new, onerous and costly requirements to landowners. 

States have adequately regulated their own waters and wetlands for years. States takes their 
responsibilities to protect their natural resources seriously and do not need the federal 
government to meddle in their affairs and unnecessarily assert jurisdiction. In fact, every state 
has the authority to exceed federal law so long as there is a compelling reason. If you looked 
around the country, you would find that many states are protecting their natural resources more 
aggressively than when the CWA was enacted - a testament to their desire and willingness to do 
so. 


In these times of austere budgets and competing priorities, the agencies should heed the CWA's 
directive and allow the states to maintain their prerogatives to regulate the lands and waters 
within their boundaries as they see fit. 


Potential Impacts on Construction: 

Home building is a complex and highly regulated industry. As costs, regulatory burdens, and 
delays increase, the small businesses that make up a majority of the industry must adapt. This 
can include paying higher prices for land or purchasing smaller parcels, redrawing development 
or house plans, and/or completing mitigation or resource enhancement projects. All of these 
adaptations must be financed by the builder and ultimately arrive in the market as a combination 
of higher prices for the consumers and lower output for the industry. As output declines and jobs 
are lost, other sectors that buy from or sell to the construction industry also contract and lose 
jobs. Builders and developers, already crippled by the economic downturn, cannot depend upon 
the future home-buying public to absorb the multitude of costs associated with overregulation. 

Because compliance costs for regulations are often incurred prior to home sales, builders and 
developers have to essentially finance these additional carrying costs until the property is sold. 
Because of the increased price, it may take longer for the home to be sold. Carrying these 
additional costs only adds more risk to an already risky business, yet is one of the difficult 
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realities that home builders face ever>' day. This proposed rule only adds to the headwinds that 
our industry faces. 

Even moderate cost increases can have significant negative market impacts. This is of particular 
concern in the affordable housing sector where relatively small price increases can have an 
immediate impact on low to moderate income home buyers. Such buyers are more susceptible to 
being priced out of the market. As the price of the home increases, those who are on the verge of 
qualifying for a new home will no longer be able to afford this purchase. An analysis done by 
NAHB illustrates the number of households priced out of the market for a median priced new 
home due to a $1,000 price increase. Nationally, this price difference means that when a median 
new home price increases from $225,000 to $226,000, 232,447 households can no longer afford 
that home. 

The picture becomes more stark when you consider the time and cost to obtain a CWA section 
404 permit. A 2002 study found that it takes an average of 788 days and $271,596 to obtain an 
individual permit and 313 days and $28,915 for a “streamlined” nationwide permit. Over $1.7 
billion is spent each year by the private and public sectors obtaining wetlands permits.* 
Importantly, these ranges do not take into account the cost of mitigation, which can be 
exorbitant. When considering these excesses, it becomes dear that we need to find a necessary 
balance between protecting our nation’s water resources and allowing citizens to build and 
develop their land. 

Increased Number of Federal Permits: 

Construction projects rely on efficient, timely, and consistent piermitting procedures and review 
processes under CWA programs. Builders and developers are generally ill-equipped to make 
their own Jurisdictional determinations and must hire outside consultants to secure necessary 
permits and approval. This takes time and money. Delays often lead to higher costs, which lead 
to greater risks. Onerous permitting liabilities could delay or eventually kill a real estate deal. If 
the rule is finalized in its current form, the ability to sell, build, expand, or retrofit structures or 
properties will suffer notable setbacks, including added cost and delays for development and 
investment. 

Specifically for the “other waters” category, builders will be at the mercy of the agencies. 
Builders will have to request a jurisdictional determination from the agencies to ensure they are 
not disturbing land near an aggregated water. Consequently, an increase in the number of 
jurisdictional determinations requests, across all industries, will result in greater permitting 
delays as the agencies are flooded with paperwork. 


“ David Sunding and David Zilberman, "The Economics of Environmental Regulation by Licensing: An Assessment of 
Recent Changes to the Wetland Permitting Process," 2002 
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Increased Federal Consultations: 

Many federal statues tie their approval/consultation requirements to those of the CWA - 
meaning that if one has to obtain a CWA permit, he/she must also obtain others (examples 
include the Endangered Speeies Act, National Historic Preservation Act, and National 
Environmental Poliey Aet). If more areas are considered jurisdictional, more CWA permits will 
be required, triggering these additional statutory reviews. Because project proponents do not 
have a seat at the table during these additional reviews and the consulting agencies are not bound 
by a specific time limit, builders and developers are immediately placed at a disadvantage. 
Lengthened permitting times will include an increased number of meetings, formal and informal 
hearings, and appeals. These federal consultations are just another layer of red tape that the 
federal government has placed on small businesses and it is doubtful the agencies will be 
equipped to handle this inflow. 


Unintended Consequences: 

Discourages use of Low Impact Development: 

Oftentimes, localities will require or encourage builders and developers to use Low Impact 
Development (LID) or green infrastructure when managing stormwater runoff on their 
properties. These relatively new practices use or mimic natural processes to infiltrate or reuse 
stormwater runoff on the building site where it is generated. This is a highly encouraged practice 
that keeps rainwater out of the sewer system and reduces the amount of untreated runoff 
discharged into surface waters. 

While the use of LID methods can be beneficial to communities throughout the country, there is 
no single source of federal funding dedicated to the design and implementation of LID solutions. 
Many builders voluntarily install LID Best Management Practices (BMPs) for the general benefit 
of their communities. Examples include biorctention areas such as raingardens, swales, retention 
ponds and infiltration basins. Over time, these areas could begin to function similarly to 
wetlands and under the proposed rule, be deemed jurisdictional. If so, builders and developers 
will be less inclined to install these highly-efficient and effective systems. Further, such an end 
result is in direct conflict with the current efforts by EPA to promote the use of green 
infrastructure. 

Impacts on Municipal Separate Storm Sewer Systerra: 

Municipal Separate Storm Sewer Systems (MS4s) systems are owned and operated by state and 
local governments and vary in size; however, their function is universal — to transport or convey 
a cities’ stormwater through pipes, drains, gutters and open ditches. Many MS4 systems are 
regulated as point sources and therefore are required to obtain 402 National Pollutant Discharge 


9 



186 


Elimination System permits and develop stormwater management programs. Because exposed 
ditches and intermittent streams are often part of MS4 systems, 1 am concerned that the proposed 
may regulate MS4s (or their components) as “Waters of United States.” This would be 
problematic because these features are already regulated as a point source. Further, there are 
miles of roadside ditches that are simply there to earry storm water from the roadways for public 
safety and for which it makes little sense to consider as a federally regulable water. 


Scientific Study and Economic Analysis: 

EPA Administrator, Gina McCarthy, recently defended the importance of science in guiding the 
agency’s decision making. NAHB strongly agrees that sound science must underpin any 
regulatory action, which is why it so surprising that the agencies have yet to complete the report 
that was intended to serve as the scientifie basis for the rulemaking. The agencies have 
submitted a draft scientific study, “Connectivity of Streams and Wetlands to Downstream 
Waters: A Review and Synthesis of the Scientific Evidence” (“draft connectivity study”) to the 
EPA Science Advisory Board (SAB) for peer review. Final recommendations from the SAB 
panel are expected in the coming weeks, yet the agencies moved forward with the proposed rule 
before the review was completed. It remains unclear why the agencies are urgently moving this 
rulemaking forward prior to the release of the SAB’s Findings - particularly when there is no 
statutory (or other) deadline compelling them to do so. 

Likewise, NAHB remains concerned that the draft Economic Analysis for the rule was hastily 
completed, as it fails to fully consider the costs and impacts the proposed rule will have on the 
full suite of C WA programs and underestimates the extent and impact of those waters that will 
now be deemed jurisdictional. 

In sum, we take issue with the agencies’ reckless disregard for the science and poorly considered 
economic analysis. The agencies violated the spirit of the Administrative Procedure Act and 
have made a mockery of the SAB process by proposing a rule without the foundational science 
firmly in place or a comprehensive analysis of the likely costs and benefits. 


Conclusion: 

The proposed rule does not add new protections for our nation’s water resources but rather, 
inappropriately shifts the jurisdictional authority of many drier-end waters to the federal 
agencies. As a builder serving the affordable housing market, I am concerned about additional 
government regulations and the continued uncertainty this rule ensures. 1 cannot continue to 
provide affordable housing to those in need while weighed down by additional regulatory 
burdens and requirements like these that provide little benefit. 
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In addition, the rule allows the agencies to illegally “take the easy way out” by sweeping 
everything under federal authority. If the agencies are interested in developing a meaningful and 
balanced rule, they must take a more methodical and sensible approach. I have significant 
concerns with the proposed rule and I would encourage the agencies to rethink it. 

I appreciate the opportunity to discuss these important issues. 
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printing t-shirts for good’ 


June 1 1, 2014 

Mr. Chairman, thank you for your time. 

My name is Eric Henry. I’m from Burlington, North Carolina, where I have lived 
for over 50 years and had a business for over 30 years. The t-shirt and jeans I am 
wearing today were made completely in North Carolina using North Carolina 
cotton and our Cotton of the Carolinas supply chain. 1 understand and value the 
importance of clean water to both my business and community, and I hope you 
will recognize that protecting this resource is invaluable to businesses like mine. 

Burlington used to be a very large textile town - home to companies like 
Burlington Industries, which was founded in 1923 and was once one of the 
largest textile companies in the country. 

I remember growing up seeing the multi color soap suds on Willowbrook Creek 
right across the street from my house. I also remember the much larger Haw 
River which powered a lot of the original textile mills in our community - that 
got polluted to the point where the river was like a toilet bowl where 
communities could dump their commercial and residential waste. 

Today the Haw River is part of the rebuilding of Alamance County. Old mill 
communities like Saxapahaw and Glencoe, communities that had been dying out, 
are now becoming the most sought out places to live, work and play. Much of 
this is due to EPA’s Clean Water regulations. 

As a small business owner who started a t-shirt business over thirty years ago 
while attending North Carolina State University, 1 have witnessed firsthand the 
positive changes that come from bringing clean water back to our community. 


2053 Willow Spring Lane Burlington NC 2721 5 tsdesigns.com 
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My t-shirt reflects our triple bottom line values of a successful business based on 
People, Planet, and Profit. This particular shirt is Cotton of the Carolinas - we go 
"dirt to shirt," covering every step of the production process from farm to factory, 
supporting 500 American jobs in a completely transparent supply chain spanning 
600 miles. One other advantage of being part of a t-shirt business - you get to 
wear your product to hearings like this instead of high priced suits. 

As a business owner, with a daily focus on meeting payroll and growing sales, I 
appreciate the value that my government partner brings to the table - the long- 
term view of clean water and clean air. 

I believe we have an obligation not just to protect the water for the commimities 
we live in today, but to ensure that future generations will have access to clean 
water. If protecting future generations truly matters to you, this is one way you 
can show it. 

This is not a unique view among business owners. In independent 
polling commissioned by the American Sustainable Business Council 
(http:/7asbcouncil.org/toxic-chemicals-poll) . 92 percent of small business 
owners 

supported the idea that there should be regulation to protect air and water from 
pollution by toxic chemicals. And 47 percent of that sample was self-identified 
Republicans. 

Clear national water protections are critical to making waterways safe for 
families to swim in, fish from, and depend upon for a drinking water supply. 
They’ll ensure that the playing field stays level, and that a business like mine will 
be playing by the same rules as everyone else’s. That’s fairer, and it’s simpler. 

Some people only see the higher cost of cleaner water and the impact to their 
bottom line. They miss the longer term view. What happens when water is 
polluted? You only need look at the impact of spills in the Elk River in West 
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printing t-shirts for good" 


Virginia, and concerns that that spill could have spread downriver into Kentucky. 
You only need look at the recent spill in the Dan River in North Carolina, where 
tens of thousands of tons of coal ash were diseharged into the river. 

The companies responsible for those spills don’t benefit from them - the Dan 
River spill is costing Duke Energy millions of dollars, and the company 
responsible for the Elk River spill. Freedom Industries, filed for bankruptcy. 
Companies like mine, which rely on a consistent source ofelean water, certainly 
don’t benefit. The people in these communities, the ones who can’t shower or 
bathe or wash their clothes for days, they don’t benefit. 

And our economy doesn’t benefit. The Elk River spill cost West Virginia’s 
economy $19 million a day, according to researchers at Marshall University. By 
contrast, the clean water rule you are discussing at today’s hearing would have 
between $388 million to $5 14 million in annual benefits, compared with only 
$162 million to $278 million in costs. There’s a strong economic case for these 
regulations, not against them. 

We need to be the world leader in setting the bar for a better world, not just one 
with a cheaper, more polluted future. That is why I am asking you to support the 
EPA’s move to protect our waterways. The people you represent - and the 
companies they rely on for jobs and economic growth - will thank you. 


Sincerely 


Eric M. Henry 
President 
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June 16, 2014 


Mr, Eric Henry 
President, tsdesigns 
2053 Willow Spring Lane 
Burlington, N.C. 27215 

Thank you for your testimony and observations related to the administration’s proposed 
rule defining the term “waters of the United States” under the Clean Water Act. Your testimony 
was helpful in providing the Subcommittee with a “big picture” view on issues related to 
establishing minimum guidelines for protecting our nation’s waters. 

As a follow-up to your testimony, 1 would appreciate your response to the following 
questions for the hearing record: 

1. As your written testimony notes, your “Cotton of the Carolina” t-shirts cover every 
step of the production process from farm to factory, so you have a unique perspective 
in being involved in many different business sectors, including agricultural and 
manufacturing. Another member of your panel suggested in their testimony that the 
proposed “waters of the United States” rule “poses a serious threat to farmers, 
ranchers, and any other individual or business whose livelihood depends on the 
ability to use the land.” Do you agree with this assessment? 

No, I do not agree. I think the rule will give us a better long term plan how to 
protect our water. Cost must he measured both in the short and long term. Water is 
a resource we share and do not own. 

2. For businesses that rely on the availability of clean water, do you believe that there is 
an impact if water quality is allowed to degrade over time because of a lack of 
comprehensive efforts to protect water quality? Can you give specific examples of 
business decisions where the availability of clean water was critical to the location or 
continued operation of a business? 

One that comes quickly to mind is Saxapahaw, North Carolina, once a textile 
village on the Haw River in southern Alamance County. Like so many textile 
communities, it suffered lost jobs over the past few decades. Now, however, this 
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community has been reborn and is now home to about a dozen businesses, two 
restaurants, a brewery, a butcher shop, a coffee shop, an entertainment venue and 
a charter school. Recently, they even started selling SSOOk condos on the bank of 
the Haw River. Clean water made this economic rebirth possible and polluted water 
would destroy it. 

3. Several of the witnesses at the Subcommittee hearing spoke about the perceived costs 
of the administration’s proposed rule to protect the nation’s water quality; however, 
few spoke of the potential benefits of these efforts. Do you see specific instances 
where these proposed rules would provide a potential benefit to the nation, including 
your business, or other members of the American Sustainable Business Council? Can 
you give specific examples of these benefits? 

Water will be the most valuable asset in future generations as we look at 9 billion 
people on the planet and the impact climate change will have on our economy. 
Society cannot prosper without clean water and a lot of future conflicts will be 
fought over it As a business owner, water is still a cheap resource, but our business 
can ’t survive without it / am willing to pay more to make sure this resource is 
protected for my business, but also for my community and future generations. 

4. Finally, you made the suggestion in your testimony that “[we] need to be the world 
leader in setting the bar for a better world, not just one with a cheaper, more polluted 
future.” Can you expand upon this suggestion? 

We have to look at the value of water beyond just the cost we are paying for it, but 
also our long term costs from not protecting our water. Water is a global resource 
and the US is a global economic leader; we should set the bar on protecting our 
resources so we can continue to maintain this leadership role. 

The Committee has provided 30 calendar days for additional materials for the record, so 
please provide written responses no later than July 10, 2013. Please submit your responses via 
U.S. mail to the attention of Chelsea Welch, at B-375 Rayburn House Office Building, 
Washington, D.C. 20515. Additionally, please provide an electronic version of your response via 
email to Chelsea. welch@mail. house. uov . 

Again, thank you for your testimony. 

Sincerely, 


Tim Bishop 
Ranking Democrat 
Subcommittee on Water Resources 
and Environment 
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June 5, 2014 

The Honorable Bob Gibbs 

Chairman, Water Resources and Environment Subcommittee 
Transportation and Infrastructure Committee 
329 Cannon House Office Building 
Washington, DC 20515 

The Honorable Timothy Bishop 

Ranking Member, Water Resources and Environment Subcommittee 
Transportation and Infrastructure Committee 
306 Cannon House Office Building 
Washington, DC 205 15 

Re: Testimony in Support of the Environmental Protection Agency and the Army 
Corps of Engineers’ Efforts to Clarify the Scope of the Clean Water Act 

Dear Chairman Gibbs and Ranking Member Bishop: 

American Rivers thanks the Committee for the opportunity to provide written testimony 
for the hearing entitled “Potential Impacts of Proposed Changes to Clean Water Act 
Jurisdictional Rule’' on June 1 1, 2014 regarding the Environmental Protection Agency and 
the Army Corps of Engineers’ proposed Clean Water Rule to clarify the scope of the Clean 
Water Act. The proposed Clean Water Rule is an Important step forward to (jetter protect 
and restore our nation’s rivers, providing greater clarity regarding protections for critical 
upstream waters that contribute to our drinking water supplies, filter out pollutants, and 
protect us from flooding. 

For nearly thirty years following its enactment in 1972, the Clean Water Act was broadly 
interpreted to provide comprehensive protections for our nation’s waters. Two Supreme 
Court cases in 2001 and 2006 pul protections for small streams and wetlands into question, 
leaving them vulnerable to pollution and degradation. These waters contribute to the 
drinking water supplies of 117 million Americans and provide critical flood storage, 
pollutant removal, and habitat for fish and wildlife. I'hc proposed rule is based on sound 
science, drawing from the Scientific Advisory Board’s “Connectivity of Stream.s and 
Wetlands to Downstream Waters; A Review and Synthesis of the Scientific Hvidence” 
which compiles more than 1,000 peer-reviewed scientific publications.' The proposed rule 
was noticed in the Federal Register on April 21, 2014 and is currently available for public 


' OJfice of Research and Deveiopmeni U.S. Environmental Protection Agency, Connectivity of Streams and 
Wetlands to Downstream Waters: A Review and Synthesis ofthe Scientific Evidence. External Review 
Draft September 20 ! 2 . Available online < 

ln!D://vo.scmite.cna.aov/sab/sabDr<)Jucl-n.styfcdrgstr activitos-’'7724357376745r4l t85 257*)l.:60(>4jl.8HCAFilc/ 
WOUS LRD2 Scp2(>l.>.0dr >. ,Acce.ssed 22 April 2014. 
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comment and review. It provides a public process through which to engage on this issue 
that is vitally Important to the health of our rivers and the communities that rely upon 
them. 

Clarilying the Scope of the Clean Water Act 

The Clean Water Act (CWA) asserts federal jurisdiction over “navigable waters,” which 
are defined as “waters of the United States, including the territorial seas.” Following the 
Clean Water Act’s enactment in 1972, both the Environmental Protection Agency (EPA) 
and the Army Corps of Engineers (Army Corps) developed regulations to define “waters of 
the United States,” taking a comprehensive view of their regulatory authority. When the 
Army Corps initially proposed a narrow definition of “waters of the United States,” a 
federal court revoked the definition and found that Congress had “asserted federal 
jurisdiction over the nation’s waters to the maximum extent permissible under the 
Commerce Clause of the Constitution. Accordingly, as used in the Water Act, the term is 
not limited to the traditional tests of navigability.”^ The Army Corps revised their 
definition to be in line with the EPA’s definition of “waters of the United States” which 
was broadly interpreted for almost thirty years to “provide comprehensive federal 
protections for virtually all bodies of water throughout the United States — the navigable 
rivers and seas as well as the headwaters, intermittent and ephemeral streams, and 
intrastate wetlands and other waters that are critical to the health of the Nation’s 
interconnected aquatic ecosystems.” 

Following two Supreme Court decisions in 2001 and 2006 and the resulting Administrative 
guidance, protections for small streams and wetlands were put into question.^ In Solid 
Waste Agency of Northern Cook County (SWANCC) v. Army Corps of Engineers, the 
Supreme Court in a 5-4 opinion ruled that the use of seasonal interstate ponds, or so-called 
“isolated” ponds, by migratory birds was not enough to protect those waters under the 
Clean Water Act.*^ Five years later, the Supreme Court in Rapanos v. United States was 
unable to reach a majority opinion on the question of whether wetlands that were near to 
tributaries of traditionally navigable waters were protected under the Clean Water Act. 

Four justices in the plurality opinion would protect only “relatively permanent waters,” 
excluding waters that flow seasonally or after rainfall, that are connected to traditionally 
navigable waters and only protect wetlands with a “continuous surface connection” to 
other protected waters. Justice Kennedy’s concurring opinion held that some wetlands 


^ Natural Resources Defense Council v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1 975). 

^ See 40 Fed. Reg. 31,319 (July 25, 1975 interim final rule); 42 Fed, Reg. 37,122 (July 19, 1977 final rule). 
* Austin, Jay E. and D. Bruce Meyers. Jr., Anchoring the Clean Water Act: Congress’s Constitutional 
Sources of Power To Protect the Nation’s Waterti, American Constitution Society for Law and Policy, 
September 2007, Available online < 

httD:/Avvv\v-acs!avv.org/files^Clean%20Water%20Act%2()ls.suc%20Brier.Ddf >. Accessed 19 March 2014. 

^ See Clean Water Act Jurisdiction Following the U.S. Supreme Court’s Jurisdiction in Rapanos v. United 
Stales & Carahell v. United States, li.S. Environmental Protection Agency and U.S. Army Corps of 
Engineers. 2 December 2008; Appendix A Joint Memorandum, 68 Federal Register 10 15 January 2003, 
1995*1998. 

^53! U.S. 159. 162, 171-72, 176-77(2001). 
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would require demonstration of a “significant nexus” to traditionally navigable waters 
through a case-by case basis to be protected under the Clean Water Act.’ 

Since these decisions, enforcement of the Clean Water Act has significantly declined, 
putting the health of our rivers and the communities that depend upon them at risk.® The 
proposed Clean Water Rule is an important step forward to reduce uncertainty, clarifying 
protections for these critical waters. 

The Importance of Small Streams and Wetlands to Public Health, Clean Rivers 

Trees draw in water, nutrients, and oxygen from thousands of tiny roots in the soil. 

Damage to its small root structures can impact the health of the tree itself. A river system 
works in much the same way. Rivers don’t start in just one place, but rather arise from a 
network of small streams and wetlands that gradually Join together as they flow 
downstream.^ 

Small headwater streams and wetlands provide the greatest connections between land and 
water, trapping and storing nutrients, providing critical habitat, storing floodwaters, 
contributing to drinking water supplies, and filtering out pollutants. Headwater streams that 
flow seasonally, known as intermittent streams, or only after rain, known as ephemeral 
streams and wetlands, even those that appear to be disconnected from stream networks, 
have biological, chemical, and hydrologic connections to downstream waters.’^ Across the 
country, approximately 60 percent of streams are either intermittent or ephemeral. ‘ ' 
Scientific studies repeatedly demonstrate that the health of downstream lakes, rivers, and 
estuaries are tied to the health of small streams and wetlands upstream.'^ Leaving these 
critical waters vulnerable to pollution puls the health of our rivers and the communities 
that depend upon them at risk. 


’ 126 S. Ct. 2208 (2006). 

* Memorandum: Decline of the Clean Water Act Enforcement Program, Committee on Oversight and 
Government Reform and Committee on Transportation and Infrastructure, 16 December 2008, Available 
online < httPi/Zoversight-archive. vvaxman.housc.gov/documcnts/200SI 2161 13810.pdf >, Accessed 23 April 
2014. 

’ Meyers, Judy L., Louis A. Kaplan, Denis Ncwbold, et. al.. Where Rivers are Bom; The Scientific 
Imperative for Defending Smali Streams and Wetlands. February 2007, Available online < 
http://vvww.amcr ica n , rivers. org/assets,^p d ls^renorts-and»Dublications/WhcreRiversAri;Bomld81 l.pdf >, 
Accessed 22 April 20 1 4. 

Ibid. 

Potential Indirect Economic Impacts and Benefits Associated with Guidance Clarifying the Scope of Clean 
Water Act Jurisdiction, U.S. Finvironmental Protection Agency, 27 April 2011, Avaiiable online < 
httD://vvater.eDa.go\7[awsregs/gtiidancc/vvctlands/upload/cw'a guidance impacts benefits.pctf >■ Accessed 24 
April 2014. 

See Hynes, 1975, The stream and its valley. Proceedings of the Intemationai Association for 

Theoretical and Applied Limnology, 19:1-5; Pringle, C.M., 1997, Exploring how disturbance i.s transmitted 
up.stream: Going against the fiow, Journal of (he North American Benthologicai Society. 1 6:425-438; Ward, 
J.V.. 1989. The four dimensional nature of lotic ecosy.stems. Journal of the North American Benthologicai 
Society. 8:2-8; Fausch, K.D., C.E. Torgersen, C.V. Baxter, and H.W. Li, 2002, Landscapes to riverscapes; 
Bridging the gap between research and conservation of stream fishes, BioScience. 52:483-498; 
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Maintain Water Supplies for Drinking Water, Fish and Wildlife 

Smail streams and wetlands are not only where rivers begin, but they are the dominant 
source of supply to downstream larger streams and rivers. This is critical for drinking 
water supplies, recreation, aquatic life, and commercial activity that rely on healthy flows. 
Wetlands store and release water over time, recharging groundwater supplies. Models from 
the U.S. Geological Survey (USGS) show that headwater streams are the source of 55 
percent of flow to larger streams and rivers.*^ In arid and semi>arid climates, intermittent or 
ephemeral streams can provide a significant amount of groundwater recharge to local 
aquifers that may be used for drinking water or irrigation.'*^ Small streams and wetlands, 
which under the status quo are left vulnerable to pollution and degradation, contribute to 
the drinking water supplies of 1 17 million Americans.'^ 

Filter out Pollutants, Protect Clean Water 

Healthy small streams and wetlands can protect clean water by filtering out or 
transforming pollutants, such animal waste, heavy metals, chemical fertilizers, and 
polychlorinated biphenyls (PCBs).'^’'’ When these waters are destroyed or degraded, they 
lose their ability to store or transform these pollutants. Instead, these pollutants may move 
more quickly downstream, impairing water quality. Excess nutrients, particularly nitrogen 
and phosphorous, can cause an overgrowth of algae which blocks sunlight and chokes 
aquatic life. Some types of algae can change the odor and taste of water or are toxic, which 
negatively impacts drinking water supplies. Excessive nitrate, a form of nitrogen, in 
drinking water is responsible for methemoglobinemia, where the nitrate or nitrite inhibits 
the blood’s ability to deliver oxygen to the body. Babies and young children are 
particularly^ susceptible to methemoglobinemia, also known as “blue baby disease.”'® 


Meyers, Judy U., Louis A. Kaplan, Denis Newboid, et. al., Where Rivers are Bom: The Scientific 
Imperative for Defending Small Streams and Wetlands, February 2007, Available online < 
httD://wwvv,amcricanriv ers.org/asscts/'pdtyroDorts-and-Dublications/WhereRivcrsAreDomid81 1 .pdf >, 
Accessed 22 April 2014, 

Nadeau, T. and M.C. Rains, 2007, Hydrological Connectivity Between Headwater Streams and 
Downstream Waters: How Science Can inform Policy, Journal of the American Water Resources 
Association, {43)!:1 18-133. 

Geographic Information Systems Analysis of the Surface Drinking Water Provided by Intermittent, 
Ephemeral, and Headw^cr Streams in the U.S.. U.S. Environmental Protection Agency, 29 October 2013, 

Accessed 23 April 2014. 

Schorer, M. and W. Symader, 1998. Biofilms as dynamic components for sorption of inorganic and 
organic pollutants in fluvial systems, pp. 187-196, in M.J. Maigh, J. Krccek, G.S. Raj war, M.P. Kilmartin 
(eds) Headwaters: Water Resources and Soil Conservation . A A. Batkema, Rotterdam, Netherlands. 

Meyers. Judy L., I.oui.s A. Kaplan. Denis Newboid, et. al.. Where Rivers are Bom; The Scientific 
Imperative for Defending Small Streams and Wetlands. February 2007, Available online < 

hUD://wvvw.amcricanrivers.Qi'K''a.ssets/DdFs/rcports-and-oublicati(>ns/WhcreRivcrsAreBornld8} I .pdf >, 

Accessed 22 April 2014. 

Effects of Nitrogen and Phosphorous Pollution, US Environmental Protection Agency. Acces.sed 9 January 

2012, 

Available online < hUD://\vater.ena.gov,''scitech/swguidance.^standards/critcria/nutricnts/c{Tects.crm >, 
Accessed 24 April 2014. 
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Protecting small streams and wetlands is critical to ensuring clean water downstream for 
people and wildlife. 

Provide Natural Flood Control 

Healthy small streams and wetlands upstream not only protect healthy base flows in 
downstream waters, but they also provide natural flood control to downstream 
communities. These waters are able to slow and store floodwaters, providing groundwater 
recharge as water seeps into the ground over time. A one-acre foot wetland can store 
approximately three acre-feet, about one million gallons, of floodwaters.^^ As small 
streams are filled in or degraded as a result of human activity, base flows in downstream 
waters decrease and the frequency and intensity of flooding downstream inereases.^° The 
combination of increased flooding and the loss of small streams results in increased 
erosion and movement of sediment downstream, which can impair water quality and 
threaten communities. For instance, during mountaintop removal mining, streams are filled 
in with mining waste and referred to as “valley fills” which can exacerbate flooding.^* 
Water flowing from these valley fills contains chemicals that are toxic to aquatic life and 
pose risks to human health from consuming polluted fish to coming into contact with 
contaminated water.^^ Under the status quo, protections for these small streams are not 
guaranteed which puts public health at risk. 

Provide Economic Benefits to Communities 

Businesses across the country rely upon clean water supplies, from recreational outfitters 
to breweries. Clean, healthy flows in small streams and rivers support fish and wildlife 
and directly impact recreational boating.^^ Every year, 40 million anglers across the United 
States spend $45 billion to fish. The commercial salmon industry, the third largest 
commercial fishery in the country, is estimated to bring in $381 million annually. A 2006 
U.S. Fish and Wildlife Service (USFWS) survey found that waterfowl hunting of ducks 
and geese resulted in $2.3 billion in economic activity and created 27,000 jobs.^'* As an 


Wetlands: Protecting Life and Property from Flooding, U.S. environmental Protection Agency, May 2006, 
Available online < htlo://water.eDa.gov/cvpe/wctlands/ouireach/uDloa(l/Fioodine,Ddf >. Accessed 28 April 
2014. 

Dunne, T. and L.B. Leopold. 1978, Water in Environmental Planning . W.H. Freeman and Company, New 
York. 

** Wiley, J.B., R.D. Evaldi, J.Ii. Eychaner. and D.B. Chambers, 2001, Reconnaissance of stream 
geomorphology, low streamflow. and stream temperature in the mountaintop removal coal-mining region, 
.southern West Virginia, 199-2000, Water Resources Investigations Report 01-4092, U.S. Geological Survey. 

Palmer, M.A., E.S. Bernhardt, W.H. Schlesinger, ct. al., 2010, Mountaintop Mining Consequences, 
Science. 327: 148-149, Available online < 

http:/Avwvv.nioiivcrde.org/unage&'^oimtaintop Mining Conseoucnces Science! fll.pdf >. Accessed 24 
April 2014. 

Duffield, J.W.. 1992, Recreation Benefits of Instream Flow: AppliciUion to Montana’s Big Hole and 
Bitterroot Rivers. tVaier Resources Research, 28{9):2169-2I81, Available online < 
hlip://wvvw.fs.i'cd.us/rm/value/docs/recreation hcncMts instroam novv.Ddl’ >. Accessed 24 April 2014. 

2006 National Survey of Fishing, Hunting, and Wildlife -Associated Recreation, U.S. Fish and Wildlife 
Service. 2006, Available online < httD.s://vv vvvv.census.gov/Drod/2008pubs/fh w06-nal.pdF >. Accessed 24 
April 2014, 
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example, prairie potholes are critical habitat for ducks. In fact, over 50 percent of ducks in 
the United States are bom in the prairie potholes region in the northern Great Plains. 
Because prairie potholes are located outside of the floodplain and may not have a clear 
surface connection to downstream waters, they are currently vulnerable to pollution. The 
proposed Clean Water Rule would not preclude their inclusion, instead creating a defined 
process for these waters to be protected if a significant nexus is demonstrated. The current 
lack of clarity regarding the scope of the Clean Water Act can delay permits and create 
uncertainty.^'^ Businesses operate best in an environment of regulatory certainty. The 
proposed Clean Water Rule would make clear what is protected and what is not protected 
under the Clean Water Act to improve certainty for businesses. 

The Proposed Clean Water Rule is an Important Step Forward to Clarify Protections 
for Small Streams and Wetlands 

Following the SWANCC and Rapanos cases and the resulting Administrative guidance, 
enforcement of the Clean Water Act has significantly declined, putting the health of our 
rivers and the communities that depend uf)on them at risk. Between July 2006 and 
December 2007, the EP A made a conscious decision not to pursue enforcement of as many 
as 300 Clean Water Act violations in part due to resource and budget constraints in 
demonstrating jurisdiction.^’ Over a four-year period, more than 1,500 major pollution 
investigations of companies that spilled oil, carcinogens, and bacteria into water bodies 
weren’t being prosecuted. The following examples illustrate how uncertainty 
surrounding what waters are protected under the law has resulted in delays and declining 
enforcement. 

• New York: In 2008, a local homeowner’s association in Monroe, New York sued a 
development company for allegedly dumping pollutants into the nine-acre Pine 
Tree Lake in violation of their permit. Despite the houses that lined the shore and 
the boats that used the lake, the judge ruled that Pine Tree Lake was not covered 
under the Clean Water Act because it lacked an interstate or foreign commerce 
connection despite being “navigablc-in-fact.”^^ 


“ Potential Indirect Economic Impacts and Benefits Associated with Guidance Clarifying the Scope of Clean 
Water Act Jurisdiction, U.S. Environmental Protection Agency. 27 April 2011, Available online < 
http://vvacer.eDa.go v/lavv.sreg.s/guidance/vvetlands/uDload/cwa guidance imoacis benelits.pdf >. Accessed 24 
April 2014. 

“ Vervier, Jenn, “Clean Water is Good for Business, and for Beer!,” Huffinglon Post, 18 April 2012, 
Available online < httD.//vv vvvr. hurfingtonpost.c()m/ienn-vcrvier-^clean-waler-act b 143451 l.html >, 
Accessed 25 April 20 1 4. 

Memorandum: Decline of the Clean Water Act Enforcement Program, Committee on Oversight and 
Government Reform and Committee on Transportation and Infrastructure, 16 December 2008, Available 
online < hUp://ovcrsiglu-archive.vva\man.housc.gov/documents/200812161 13810.p df >. Accessed 23 April 
2014. 

Duhigg, Charles and Janet Roberts, Rulings Restricts Clean Water Act, Foiling FPA. 28 February 2010, 
Available online < httD://\vwvv.nvtimes.com/2O10/03/()l/us/0l vvater.html?Dagcvvanted=all >. Accessed 24 
April 2014. 

Decision & Order. Pine Tree Homet>vvners’ Association, Inc. v. Ashmar Development Co., LLC, No. 04- 
Civ- 1 0006. at 1 5 (S.D.N. Y . Jan 29. 2008). 
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• Connecticut: A community group pursued action over concerns about lead 
pollution from lead shot from a shooting range that borders wetlands near the 
Farmington River in Connecticut, designated as a Wild and Scenic River in 1994. 
The wetlands are directly connected to the river during rainfall and the group was 
concerned about potential lead contamination of drinking water supplies. However, 
a district court used the Rapanos ruling to decide that there is no continuous surface 
connection and, therefore, the wetland would not be protected.^'* 

• Texas: When crude oil was discharged into the seasonally flowing Edwards Creek 
near Taico, Texas, the EPA did not pursue enforcement of this spill because it was 
too complicated to prove that the creek was covered under the Clean Water Act. 
More than half of the County’s residents ^et their drinking water supplies from 
these types of seasonally flowing creeks.^* 

• Florida: In 2003, the EPA and the Army Corps approved an Environmental Impact 
Statement (EIS) for the expansion of the Hamilton County Mines in Florida that 
would destroy 3,997 acres of forested wetlands. These wetlands were historically 
protected under the Clean Water Act, but were now found to be “isolated” from the 
Suwanee River and therefore outside of the Act’s jurisdiction despite the Florida 
Department of Environmental Protection’s findings that the wetlands had a 
significant impact on drinking water supplies, habitat for endangered species, and 
the health of the river. Where previously the mine owners would have required 
permits that put limits on pollution, the resulting uncertainty surrounding what 
types of wetlands are actually covered under the Clean Water Act essentially gave 
these polluters a free pass to destroy these wetlands.^^ 

Conclusion 

The proposed Clean Water Rule is an important step forward to reduce uncertainty and 
better protect the small streams and wetlands that filter out pollutants, protect us from 
flooding, contribute to drinking water supplies, and support businesses that rely upon clean 
water. The combination of the SWANCC and Rapanos decisions along with resulting 
administrative guidance puts significant burdens on the EPA and the Army Corps to 
repeatedly prove that small streams and wetlands are intrinsically linked to the health of 


Simsbur>'-Avon Preservation Society. LLC v. Metacon Gun Club. Inc., United States District Court 
District of Connecticut, No. 3:04cv803, 37 ELR 20038, 31 January 2007, Available online < 
htt p://wwvv.ctd.uscour ts .gov/sites/det'auli/IHes/oDinions/061405.JDA . Si msburv.pdf >. Accessed 28 April 
2014. 

See Semcntelii, Shelby, “EPA Seeks to Clarify Federal Water Law,’* Texas Tribune. I April 2014, 
Available online < hUp://vvvvw.texastribune-on>.''2014/04/01/eDa-seck.s-clarifv»iun.sdictiofi-regulate-water/ >, 
Acceftsed 28 April 2014; Waters of the United States. U.S. Environmental Protection Agency, Available 
online < httD'.//vvwvv2.eoa.eov7uswaiers >. Acce.ssed 28 April 2014. 

“ See Final Supplemental Environmental Impact Statement on White Springs Agricultural Chemicals. Inc. 
(cd/b/a Pho.sphale-White Springs). Hamilton County Mine Continuation Permitting, Hamilton County. 
Florida, March 2003; Reckless Abandon: How the Bu.sh Administration is Exposing America’s Waters to 
Harm. August 2004. Available online < 

htip:/Avw\v..sienaclub.ortiAvatersemincls^downloads/'Rcckcl$sAbandon.Ddf >. Accessed 28 April 2014. 
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downstream waters. While the science is clear, the policy is not. The proposed Clean 
Water Rule initiates a process to better clarify the scope of the Clean Water Act and 
American Rivers will continue to work to ensure that protections are restored to the small 
streams, wetlands, and “other waters” that are vital to the health of our rivers and the 
communities that depend upon them. 

Thank you for taking our testimony into consideration. 

Sincerely, 




Stacey Detwiler 

Associate Director, Clean Water Supply and Government Relations 
American Rivers 
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American Road & 
Transportation Builders 
Association 


Potential Impacts of Proposed Changes to the Clean Water Act 

Jurisdictional Rule 

Statement of the 

American Road and Transportation Builders 
Association 

Submitted to the 

United States House of Representatives 
Transportation & Infrastructure Committee 
Subcommittee on Water Resources and Environment 

June 11,2014 

On behalf of the American Road and Transportation Builders Association (ARTBA) and 
its more than 6,000 member firms and public agencies nationwide, the association would 
like to thank Subcommittee Chairman Gibbs and Ranking Member Bishop for holding 
today’s hearing, “Potential Impacts of Proposed Changes to the Clean Water Act 
Jurisdictional Rule.” 

ARTBA’s membership includes public agencies and private firms and organizations that 
own, plan, design, supply and construct transportation projects throughout the country. 
Transportation construction is directly tied to the economic health and development of 
this country. According to Federal Highway Administration data, every $I billion spent 
on highway and bridge improvements supports almost 28,000 Jobs, many of which are in 
small businesses. Given these broad direct and indirect economic contributions, the 
impact on transportation development should be taken into account when analyzing new 
federal regulations. 

ARTBA members are directly involved with the federal wetlands permitting program and 
undertake a variety of construction-related activities under the Clean Water Act (CWA). 
ARTBA actively works to combine the complementary interests of improving our 
nation’s transportation infrastructure with protecting essential water resources. 
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One of the main reasons for the success of the CWA is the Act’s clear recognition of a 
partnership between the federal and state levels of government in the area of protecting 
water resources. The lines of federal and state responsibility are set forth in Section 
101(b) of the CWA: 

“It is the policy of Congress to recognize, preserve, and 
protect the primary responsibilities of States to prevent, 
reduce, and eliminate pollution, to plan the development 
and use (including restoration, preservation and 
enhancement) of land and water resources. . 

This structure of shared responsibility between federal and state governments allows 
states the essential flexibility they need to protect truly ecologically important and 
environmentally sensitive areas within their borders while, at the same time, making 
necessary improvements to their transportation infrastructure. The success of the federal- 
state partnership is backed by dramatic results. Prior to the inception of the CWA, from 
the 1950s to the 1970s, an average of 458,000 acres of wetlands were lost each year. 
Subsequent to the CWA’s passage, from 1986-1997, the loss rate declined to 58,600 
acres per year and between 1998-2004 overall wetland areas increased at a rate of 32,000 
acres per year.^ 

ARTBA supports the reasonable protection of environmentally sensitive wetlands with 
policies balancing preservation, economic realities, and public mobility requirements. 
Much of the current debate over federal jurisdiction, however, involves overly broad and 
ambiguous definitions of “wetlands.” Many states define wetlands as well other types of 
water resources and prescribe regulatory regimes that are appropriate to each body of 
water. However, the federal government often uses a one-size fits all approach 
essentially requiring water resources viewed by states as not being wetlands to be 
regulated as if they were wetlands under federal law. 

In its recently proposed rule regarding federal jurisdiction under the CWA, the U.S. 
Environmental Protection Agency (EPA) seeks to e.xpand federal jurisdiction by stating, 
essentially, that all waters in the U.S. are “connected,” and therefore subject to federal 
regulation. Such a view of federal jurisdiction will increase the amount of instances in 
which permits would be required — regardless of ecological value or demonstrated need — 
for transportation improvements. While the benefit of additional wetlands permits in the 
transportation arena are in doubt, it is clear the new requirements would contribute to 
already lengthy delays in the project review and approval process. Further, in instances 
where the federal government declines to require a permit, the door would still be left 
open to unnecessary, time-consuming litigation initiated by project opponents. 

Over-inclusive views as to what constitutes a wetland are frequently used by anti-growth 
groups to stop desperately needed transportation improvements. For this reason, ARTBA 


CWA §101(b). 

Draft 2007 Report on the Environment: Science, USEPA, May 2007, available at 
http://clbub.eDa.gov/ncea/cfm/recordisplav.ctm ?deid=i 409 1 7 
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has, and continues to, work towards a definition of “wetlands” that would be easily 
recognizable to both landowners and transportation planners and is consistent with the 
original scope of the CWA’s jurisdiction. As an example of this, official ARTBA policy 
recommends defining a “wetland” as follows: “If a land area is saturated with water at the 
surface during the normal growing season, has hydric soil and supports aquatic-type 
vegetation, it is a functioning wetland.” 

ARTBA is particularly concerned with the treatment of ditches under EPA’s proposed 
rule. Roadside ditches are an essential part of the nation’s transportation network and 
contribute to the public health and safety of the nation by dispersing water from 
roadways. While current regulations say nothing about ditches, EPA’s expansive view of 
connectivity could be used to regulate all roadside ditches that have common 
characteristics, such as a channel or an ordinary high water mark. The purpose of 
roadside ditches is unique and distinct from the waters EPA seeks to connect. As such, 
ditches should not be regulated as traditional wetlands. 

In addition, the EPA proposal utilizes the concept of allowing for “aggregation” of the 
contributions of all similar waters “within an entire watershed" making it far easier to 
establish a significant nexus between these small intrastate waters and newly expanded 
roster of traditional navigable waters. This novel concept results in a blanket 
jurisdictional determination for an entire class of waters within an entire watershed. 

Such an interpretation of jurisdiction will literally leave no transportation project 
untouched from federal wetlands jurisdiction regardless of its location, as there is no area 
in the United States not linked to at least one watershed. Further, “connecting” all waters 
in order to establish federal jurisdiction is exactly what the Supreme Court has, on 
multiple occasions, told the EPA it cannot do. Rather, EPA may assert jurisdiction over 
only those water bodies with a “significant” connection to a traditionally navigable water. 
Instead of attempting to discern where there are truly “significant” connections between 
water bodies, EPA “connects” all of the waters of the United States and asserts 
essentially limitless jurisdiction. This completely eviscerates the federal/state partnership 
the CWA was founded on and leaves no wet area untouched by the possibility of federal 
regulation. 

It should also be noted that there has been recent bipartisan progress in the area of 
streamlining the project review and approval process for transportation projects. 

Members of both parties agree that transportation improvements can be built more 
quickly without sacrificing necessary environmental protections. The current surface 
transportation reauthorization law, the “Moving Ahead for Progress in the 21*' Century” 
(MAP-21) Act contained significant reforms to the project delivery process aimed at 
reducing delay. Recently, the Obama Administration released the “’’Generating Renewal, 
Opportunity, and Work with Accelerated Mobility, Efficiency, and Rebuilding of 
Infrastructure and Communities throughout America” (GROW AMERICA) 
reauthorization proposal which continues MAP-2 1’s efforts at improving project 
delivery. 
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If EPA’s rule is finalized, the progress of MAP-21 and the potential progress of the 
project delivery reforms in GROW AMERICA would be jeopardized. Any reduction in 
delay gained from improvements to the project delivery process would likely be negated 
by the increased permitting requirements and opportunities for litigation caused by the 
rule’s expansion of federal jurisdiction. 

ARTBA instead, has urged EPA on multiple occasions to establish clarity in CWA 
regulation by developing a classification system for wetlands based on their ecological 
value. This would allow increased protection for the most valuable wetlands while also 
creating flexibility for projects impacting wetlands that are considered to have little or no 
value. Also, there should be a “de minimis” level of impacts defined which would not 
require any permitting process to encompass instances where impacts to wetlands are so 
minor that they do not have any ecological effect. A “de-minimis” standard for impacts 
would be particularly helpful for transportation projects, as it could reduce needless 
paperwork, delay and regulatory requirements where a project’s impacts do not rise to the 
level of having a significant effect on the environment. 

This committee should also note that there have been multiple legislative attempts in 
recent years to expand the jurisdiction of the CWA to include all “waters of the United 
States.” Each of these efforts have met with broad bipartisan opposition and none have 
resulted in new law or even a successful committee mark-up. It is clear that a consensus 
among policymakers and affected stakeholders has not yet been reached regarding 
appropriate federal wetlands jurisdiction. This committee should direct EPA to take note 
of these developments and instead of seeking to “connect” all waters, work with the 
regulated community to identify those specific types of water bodies which are currently 
not being covered and craft more appropriate, targeted measures to protect them. 

Finally, ARTBA is disheartened that EPA's proposed rule was published prior to the 
conclusion of efforts by the agency’s own Science Advisory Board (SAB) to determine 
what constitutes a “significant” connection between water bodies. As ARTBA 
understood the process, the SAB’s work should have been finalized before any regulatory 
efforts began. Given that EPA’s rule has already been released, ARTBA is highly 
skeptical that any findings by the SAB will change a rule that has already been drafted. 
EPA should suspend its rulemaking efforts and start anew after the SAB findings have 
been finalized, allowing all members of the regulated community to have propier input 
into this conversation about where CWA jurisdiction begins and ends. 

ARTBA looks forward to continuing to work with the committee in order to continue to 
protect, sustain and improve our nation’s infrastructure while addressing the future 
challenges of the CWA. 
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June 10, 2014 

The Honorable Bob Gibbs 

Chairman, Subcommittee on Water Resources 

and Environment 

Committee on Transportation and 

Infrastructure 

B-370A Rayburn House Office Building 
Washington, DC 20515 


The Honorable Timothy H. Bishop 
Ranking Member, Subcommittee on Water 
Resources and Environment 
Committee onTransportation and 
Infrastructure 

B-375 Rayburn House Office Building 
Washington, DC 20515 


RE: Transportation & Infrastructure Subcommittee on Water Resources and Environment 
Hearing on "Potential Impacts of Proposed Changes to the Clean Water Act lurisdictional Rule” 


Dear Chairman Gibbs and Ranking Member Bishop: 

Clean Water Action, on behalf of our one million members, writes In strong support of the US 
Environmental Protection Agency (EPA) and US Army Corps of Engineers (Corps) proposed 
Defmicion of "Waters of the United States" Under the Clean Water Act We respectfully request that 
this statement be submitted into the formal record for the Transportation & Infrastructure 
Subcommittee on Water Resources and Environment June 11, 2014 hearing, Potential Impacts of 
Proposed Changes to Clean Water Act Jurisdictional Rule. 

This rulemaking by the EPA and the Corps is long overdue. Congress, the Supreme Court, public 
interest organizations, and numerous regulated industries, have all asked EPA and the Corps to issue 
a rule to clarify the scope of the Clean Water Act For over a decade, there has been confusion over 
which streams and wetlands arc protected by the Act The proposed rule, published in the Federal 
Register on April 21, 2014, will help to ensure the streams and wetlands that feed into our nation’s 
rivers and bays are better protected from pollution and destruction. The agencies' proposal is 
commonsense, based on sound science, and Is consistent with the law. A robust public comment 
period and review of the rule is currently underway, and we urge you to oppose any legislation that 
might undermine this important public process. 

When a bipartisan Congress passed the landmark Clean Water Act in 1972, it intended the Act to be 
broad, and for 30 years, virtually all streams and wetlands were safeguarded from pollution and 
destruction in order to "restore and maintain the chemical, physical and biological integrity of the 
Nation’s waters." Despite the law's dramatic progress at combating water pollution nationally, two 
Supreme Court cases in 2001 and 2006 and subsequent agency guidance questioned protections for 
many headwater, ephemeral and intermittent streams and so-called "isolated" wetlands. This 


1444 Eye Street NW, Suite 400 I Washingtai, DC 2{X)05 
F4ione' 202.835 0420 | Fax: 202.395 0438 
www.clsanwateraction.org 
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regulatory confusion has exposed nearly 60 percent of our nation's stream miles and 20 million acres 
of wetlands to greater risk of pollution or destruction. 

This confusion has impacted the livelihood of all Americans, who want and expect water that is safe 
for them to drink, clean for them to swim in, and healthy enough to support abundant fish and 
wildlife. One in three Americans depend on drinking water sources that are fed by headwater or 
seasonally flowing streams - precious resources that support the water quality of our nation's rivers 
and lakes, but are now vulnerable to pollution because of this regulatory confusion, Wetlands also 
support the water quality of our nation's rivers and lakes by filtering pollution, and protect our 
communities from floods, Protecting all streams and wetlands from pollution and destruction not 
only safeguards our drinking water and communities. It protects hundreds and thousands of jobs 
that are vital to our economy. 

The commonsense proposed rule reduces regulatory uncertainty by clarifying which waters are 
covered by the Clean Water Act It does this by affirming historic protections for all tributary 
streams - regardless of size or frequency of flow -and for all wetlands adjacent to tributary streams. 
Categorically protecting these waters will eliminate the need for resource intensive case by case 
jurisdictional determinations. A review of over 1000 peer- reviewed scientific publications 
overwhelming found that these waters have a significant impact on downstream rivers. 

Opponents of this rule have framed the proposal as an “overreach" of federal authority, but in reality, 
if the proposal is finalized in its current form, the net result will be a slight decrease in the number of 
waters protected during the Reagan administration. In fact, the federal government asserted broader 
jurisdiction over streams and wetlands under Presidents Richard Nixon through George W. Bush. For 
example, for the first time, upland drainage ditches are explicitly exempt from Clean Water Act 
protections, as are artificial lakes and stock watering ponds, and water filled depressions created by 
construction activities, The proposal also preserves all existing exemptions from Clean Water Act 
permitting requirements for farming, forestry, ranching and certain other land-use activities. 

This rule has also been mischaracterized as being bad for the economy. Yet clean water is the 
foundation of a robust economy and healthy communities- supporting virtually every business in 
America - from farming to clean tech industries to craft brewing. Small and independent craft 
brewers contributed almost $34 billion to the U.S. economy in 2012. In 2011, an estimated 90 
million people spent $145 billion participating in hunting, fishing and birding activities that rely on 
clean water. The Administration's economic analysis of the proposed rule conservatively estimates 
$388 million to $514 million in annual benefits to the public, including from reducing flooding, 
filtering pollution, providing wildlife habitat, supporting hunting and fishing, and recharging 
groundwater. These benefits significantly outweigh the estimated costs of about $162 million to $279 
million per year for mitigating impacts to streams and wetlands, and taking steps to reduce water 
pollution. The health and the long-term sustainability of all businesses and communities depend on 
clean water. 


1444 Eye Street NVV, Suite 4Q0 I Washington. DC 20005 
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The Agencies' commonsense proposal is based on the best scientific understanding of how streams 
and wetlands affect downstream water quality. The public benefits of the rule - in the form of flood 
protection, filtering pollution, providing wildlife habitat, supporting outdoor recreation and 
recharging groundwater - far outweigh the costs. The public must have an opportunity to comment 
on the proposed rule and we urge you to oppose any legislation that would prevent the EPA and the 
Corps from proceeding with this much needed rulemaking process. When finalized, this rule will 
provide the regulatory assurance that has been absent for over a decade, eliminate permit confusion 
and delay, and better protect the critical water resources on which our communities depend. 


Thank you for considering our views. 


Sincerely, 

Jennifer Peters 

National Water Campaigns Coordinator 
Clean Water Action 
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Chairman Gibbs, Ranking Member Bishop, and members of the subcommittee, my name is 
Jack Hilbert and I am a Commissioner with Douglas County, Colorado, but also serve as 
Chairman of the Colorado Clean Water Coalition. On behalf of the Coalition partners, our 
constituents and businesses, I want to submit the following comments for the record. 

The Colorado Clean Water Coalition (COALITION) is a bipartisan coalition which 
represents over four million Colorado residents comprised of Municipal, County, Business 
and Special District stakeholders who strongly support the goals of the Clean Water Act 
(CWA) and have demonstrated a strong and unwavering commitment to water quality and 
environmental stewardship in Colorado. The members of the COALITION have invested 
tremendous amounts of resources into stormwater quality programs, many of which we 
believe are successful models of multi-jurisdictional collaboration that result in the 
development of appropriate and cost-effective approaches to help solve regionally-specific 
stormwater concerns. The COALITION has taken an active role with stormwater programs 
and proposals presented by regulatory agencies. This testimony for the House Transportation 
and Infrastructure Committee Hearing is our initial comments available on the most recent 
proposed ruling of Definitions of “Waters of the United States” Under the Clean Water Act 
(CWA) (USEPA-HQ-OW-201 1-0880), referred herein as the Proposed Rule. We are in the 
process of preparing additional comments to submit to USEPA before July 21, 2014. We 
believe our comments are unique to the COALITION. 

The COALITION is concerned with the Proposed Rule as written and the potential impact 
the rule will have on other CWA programs that affeet stormwater, such as the National 
Pollutant Discharge Elimination System (NPDES), Spill Prevention Control and 
Countermeasures (SPCC) and Total Maximum Daily Loads (TMDL). Due to the complexity 
of the Proposed Rule, the unexplored impacts on CWA programs, and the incomplete 
scientific study and economic analysis, the COALITION is asking for the USEPA to rescind 
the Proposed Rule. If that is not possible, the COALITION is asking that our comments be 
considered in redrafting the Proposed Rule. 

We have many questions and considerations for the Proposed Rule and we ask the House 
Transportation and Infrastructure Committee to assist the COALITION with communicating 
the local impacts related to the Proposed Rule. 

The COALITION has requested time e.xtensions from the USEPA regarding the scientific 
study and the Proposed Rule, as the scientific study and economic analysis peer reviews were 
incomplete prior to the Federal Register posting. These extensions were never granted. 

The testimony presented herein is focused on areas that are most relevant to local 
government impacts of the Proposed Rule in Colorado and should not be construed to be a 
comprehensive assessment of the Proposed Rule. The following comments are organized as 
follows; connectivity; Proposed Rule; and economic and other impacts on society. 
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CONNECTIVITY 

1 . The Proposed Rule is based on the report The Connectivity of Streams and Wetlands 
to Downstream Waters: A review and Synthesis of Scientific Evidence. The USEPA 
has only identified the presence of connections between streams, wetlands and 
downstream waters. We believe further study by the USEPA on specific literature 
references and with assistance from the Science Advisory Board Panel for the Review 
of the USEPA Water Connectivity Report to identify the connectivity impacts, if any, 
and the extent of the impacts of those connections has to be specifically documented 
prior to the finalization of the Proposed Rule. 

2. The definition of Significant Nexus Determination ~ Under the Proposed Rule, 
jurisdictional waters must have a significant nexus to navigable and/or interstate 
waters. As stated on page 22193, ““Significant nexus” is not itself a scientific term. 
The relationship that waters can have to each other and connections downstream that 
affect the chemical, physical, or biological integrity of traditional navigable waters, 
interstate waters, or the territorial seas is not an all or nothing situation.” The 
significant nexus determination requires case-specific determinations, We request the 
USEPA/USACE recapture “and” when referring to biological, chemical, and physical 
properties. Currently, industry has the availability to scientifically model groundwater 
and surface water quality, however; industry does not have accepted tools of practice 
to scientifically model biological quality to the extent proposed. Removing “and” and 
replacing it with “or “creates an implementation problem with the Proposed Rule and 
the USEPA should conduct further research to ensure implementation is available 
prior to the finalization of the Proposed Rule. 

3. Adjacent Wetlands Definition- Under the proposed guidance, “wetlands adjacent to 
non-wetland interstate waters are similarly jurisdictional without the need of 
demonstrating a significant nexus.” If a wetland is adjacent to a ditch that has a 
significant nexus to jurisdictional waters, the agencies must establish a significant 
nexus to that water. Determinations could be made based on effects to water quality, 
wildlife habitat, flood retention, recreation, and overall ecology. Flood control and 
water quality ponds in the developed semi-arid western regions, such as COALITION 
Members jurisdictions, will fall under this category. This could require COALITION 
Members to obtain 404 permits for basic routine public safety maintenance of ponds 
that have manmade wetlands as a water quality feature to meet existing CWA 
stormwater regulations. This will increase time and maintenance expenses with the 
potential for reducing the design effectiveness of flood control and water quality 
ponds. We request the USEPA/USACE research this subject and reduce the potential 
local public safety maintenance permit process on existing CWA regulations prior to 
finalization of the Proposed Rule. 
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4. Tributary Definition - Under the Proposed Rule, a tributary (i.e., manmade or natural 
ditch/channel/culvert) is jurisdictional if it has a bed, bank, and an ordinary high 
water mark (OHWM). It appears that to maintain these tributaries under the Proposed 
Rule will require COALITION Members to obtain a 404 permit from the 
USACEAJSEPA, The Proposed Rule and potential increased permitting will increase 
time and cost to local jurisdictional routine public safety maintenance projects for 
ditches, routine water quality detention and flood control pond maintenance, and 
culverts. We request the USEPA/USACE research this subject and reduce the 
potential local public safety maintenance permit process prior to finalization of the 
Proposed Rule. 

5. The semi-arid regional climate in Colorado and included within COALITION 
membership areas has many ephemeral stormwater conveyance systems that are 
connected to many hydrologic waterways. Examples of ephemeral systems are road 
side ditches, irrigation ditches for agriculture, and detention flood control/ water 
quality ponds. Currently, our members are required to meet existing CWA regulations 
during the water quality treatment of stormwater runoff from developed land, public 
right-of-way, residential, and commercial properties. It is unclear if the Proposed 
Rule will expand the current definition and increase the permitting processes, delay 
maintenance schedules, increase costs, and increase public safety maintenance 
concerns. We request the USEPA/USACE research this subject and eliminate the 
potential addition of the local public safety maintenance permit process prior to 
finalization of the Proposed Rule, 


PROPOSED RULE 

1. We believe that additional USEPA scientific review and associated changes to 
identify diflerent types of conveyances, including ditches, needs to be conducted to 
ensure that “ditch exemptions” are readily available to our local jurisdictions for 
existing CWA regulated activity and routine public safety maintenance of stormwater 
infrastructure such as detention flood storage/water quality ponds, storm sewer 
culverts, and ditch maintenance activities. 

2. In the semi-arid western region of the U.S. including areas within the COALITION, 
there are rural land examples of prior converted cropland and ditches that are 
excavated wholly in uplands, drain only in uplands, and have less than perennial flow. 
The Proposed Rule exempts a certain type of uplands ditch and there is little 
consensus on how this language would (or would not) impact ditches. The 
USEPA/USACE need to determine and document whether these types of ditches will 
be considered in part or in whole under the Proposed Rule, as well as whether other 
ditches, not strictly in uplands, would be regulated, including those ditches adjacent 
to a “Waters of the U.S,” 
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3. Seasonal Waters - A water conveyance is seasonal when it has predictable flow 
during wet seasons in most years. The time period constituting “seasonal” varies 
across the country. This may include perennial, intermittent and ephemeral streams. 
The length or extent of seasonal may be highly variable and dictated by a multitude of 
factors including associated annual precipitation, evapotranspiration, and land and 
water use practices. One of our members has a specific portion of land which is 
approximately 843 square miles and has appreciable geographic relief. Due to over 
half of the this area being undeveloped land, the local area has limited hydrologic 
data compared to urbanized areas of the U.S., much of which is less than 5-years 
duration and represents over half of the drainage basin area. By using data from 
adjacent watersheds for available data, estimated seasonal flows have the high 
potential of being inaccurate. In addition, we ask the USEPA to identify a regional 
basis of estimating or determining seasonal flows with respect to different 
geographical locations for annual precipitation, evapotranspiration, and land and 
water use practices. We request the USEPA to re-evaluate, consider, and document 
solutions to eliminate regional inaccuracy's associated with determining seasonal 
flows for regions with limited hydrologic data prior to finalization of the Proposed 
Rule. 

ECONOMIC AND OTHER IMPACTS ON SOCIETY 

1. The document developed for the Proposed Rule, The Economic Analysis of Proposed 
Revised Definition of the Waters of the United States, prepared March 2014 by the 
USEPA and USAGE, states on Pg. 26 - “It is unclear specifically how a broader 
assertion of CWA jurisdiction under this Proposed Rule would affect MS4 
(Municipal Separate Storm Sewer System permits).” The MS4 permits arc 
administered by the USEPA in 40CFR Part 122.2, USEPA must identify the 
economic impacts from the Proposed Rule to identify objective financial 
measurements of impacts to MS4 permit holders. 

2. Another issue is wastewater treatment systems, including treatment points or lagoons, 
designed to meet CWA requirements. Under the Proposed Rule, only those 
wastewater treatment systems, designed to meet CWA requirements, would be 
exempt. For wastewater treatment systems that were built to address non-CWA 
compliance issues, it is uncertain whether the system would also be exempt. We 
request clear direction on this exemption, since this ruling may impact a current 
development project within the boundaries of the COALITION. 

3. Emergency Response ~ As local government agencies refine their disaster 
preparedness plans, we are concerned w'ith this Proposed Rule interfering with 
streamlining future public disaster response, mitigation, and recovery processes with 
an unforeseen additional regulatory process. We request the USEPA/USACE research 
this concern to ensure the proposed ruling is not impeding disaster recovery 
operations prior to the finalization of the Proposed Rule. 
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4. IV'sticiiie Herbicide Permit ~ The USEPA is mo\'ing torwaiJ ui:h a 
pcsiieidc heibicide permit requirement for all “Waters of the L’.S." wtlhin threshold 
guidelines this means anytime a pesticidc/herbicide is applied on or near "W atei s ot 
the li.S.", a permit is needed, 'fhis pesticide/herbicide permil includes tight 
Joeumentation requirements for communities of over lO.OOtl population Mi>si 
IT1()\ members use herbicide and pesticides in a number of wavs, inetuuing 
treatment of weeds in roadside ditches and treatment of mosquitoes and otliei pe.sis. 
Potentially under the Proposed Rule guidance, more ditches, flood control, and ualsr 
quality ponds will be declared “Waters of the U.S." T'hose local government 
jurisdictions that have “Waters of the U.S.” ditches will be required to develop and 
follow another regulated strict program and paperwork requirements for local 
pesticide/herbicide use. The increased time and expenses to reduce noxious weeds 
required by weed control programs under the current Colorado Noxious Weed Act 
Title 35, Article 5,5 is unclear at this time, and we request the USEPA: eliminate 
compounding regulations with the Proposed Rule prior to the tinaUzation of the 
Proposed Rule. 

Thank you for your time, consideration, and integration of these initial comments, The 
Coalition is expending considerable local staff time to provide additional review of the 
Proposed Rule. 1 would be happy to answer any questions regarding this testimony or this 
issue. Please feel free to contact me at 303-660-7365, 
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Coiigrcsstnan Bob Oibbs 
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( 'ongrcssmaii Tim Bistwp 
Ranking Member 

House I ranspontition and Infraslrucuirc 
Subeornmittee i>ri \\ titer Resources tmd 
1 nvironment 

B-.i 75 Rayburn Hoii.se Office Ifuitding 
Washington, DC 20515 


Statement of Frank A. l,o{;oluso Farms, (ne. re; FRA’s “Waters of the I .S,” Rroposed Rule 

Dear Cbnirnian (iihbs and Ranking Meiitbcr Bishop: 


(.)i) behaif of Trank .A. I.ogoliiso Tarms I iliank you and your t.'ommillee for holdiitg a hearing on 
.lune 1 1, 20 i 4 regarding the ItPA's "VV alers ol'lhe I f S.” proposed rule. We request this Icner be 
included in the rcconi for that hearing as testimony (d'l.ogoluso Tarni's pcisition on the ru)e, 

Frank .A. l.ogoluso Farms is a generation Itimily iarm in Madera. C.A. Our farm is eompri.sed 
of just over 2.000 acres located in 1 resiio ( oiiniy on whicli we gnttv a \aricly of specialty crops 
inciiiding fresh grapes, apricots, cherries. nccUirines. pomegranates, and tilmiiiids. We liave a dry 
creek bed on our property ihroug!) vshich water Hosts during wet years, .Although it ha.s been 
three yeare since enough rainfall has Tilled the creek, we fully expect vviticr Hows in the future. 
We are concerned that the expanded definiiitnt of I S regulated water proposed under the EPA 
rule could ha\e a serious negative impact on us. At ti minimum it brings addilittnal uncertainty 
to our operations, potentially restricting the current use oftnir tarmlanti. .At the maximum it will 
impose significant additional costs and delays due to regulatory reports and filings. 

As discus.sed by the witnesses at the .hme I I hetn ing. lire propo.sed 1: PA rule vvoukl 
tlramalieally exptind the scsspe of "naciettblc vsuters" subicct to the Clean Water .Act by 
regulating small tiiid remote waters never before regulated by the Act. fhe propo.sed rule 
includes a numix-r of vagtie or imdefitied terms: "riptirittn area." ■'tlot'dphiin," ■■tributary" and 
''sigiiirica,tJt ne.xiis." Ditches and other areas that are dry most of the yeur - now more than ever, 
given the ongoing drought disa.sler iit California could suddenly fall under the Cletitt Water 
.Act. requiring us to obtain (XTinits from liic I . PA ;md making it more dil'fieull and costly to use 
our farm and grow .America's food. 

rhi,s .significant exp:in.sion of the existing definition ot'^Avatersofilie TfS." comes with no TP A 
outreach to the agrieuluiral community Ihui would bear a disproporiioitate impact olThe rule. 

Nor has TP.A conducted the required Regulatory Mexibiliiy Act analysis in order Stt issue this 
rule. If TP.A httil reached out U) ianns like ours, we would have explained that the prttposed rule 
docs not olTcr lltc ckirity or ccrUiimy iltai TP.A intended, but rather creates ambiguity and doubt. 


7567 Ro-ad28» Madera, CA 93637 . 559 674.3897 . FAX 559 674-5384 . 559 227-5834 (Fresno) 
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The delays uiid expense involved in nesv f-TA permiilifig iT this rule takes et’fcct as dratted could 
cripple our abilit) to respond cjuiekSy lo water presei'catiou needs, to apply feililizer or 
pcslicttlcs, or even lo do somelbing -kv sirnpie as bkiiidinv! a fence or clearing a ditch. Water is 
already at a premiiini lor us and nvr one takes water coisservaiion nn>re seriously than the growers 
that relv on It every day . I bis pr(>p’osei.l rule wouhl trot solv'e any problems with the current 
application of the ('lean Water Act. btiv -w ouki add substantial burdens lo us. 

In addition to the tens or hundreds of ihousands of dollars required to obtain a .Section 404 
permit from liP.A, the proposed rule also points the way to unforeseen future liability under 
Section 31 1 (oil and hazardous subsUmce liability) and Section .505 (cilizeit suiS.s). I rank .A. 
I.ogoluso barms is a small business and these addilioiial ciist.s and liligiition exposure could driv e 
us out of business. 

The proposed rule is iatally tlawcd. due to its imprecise language, broad definitions, and absolute 
lack of outreach or analv.si.s regtirding the pmjected impact on small businesses, generally, and 
family larms. in particular. If bP A is itUenl on moving forward with a rule like this, we support 
your tiommiltee's request that the .Agency conduct this outreach and antilysis and issue a new 
proposed rule that better rellects the neetis of agriculture and small businesses. 

riiank you again for your C'ommillce's leadership on this i.ssuc and ilir all your hard work in 
protecting farms like ours, bleuse con.sidcr I rank A. i .ogoluso Farms as a resource that you can 
call upon at any lime to as.sist on this issue or any other issues (hat alYccf California agriculuire. 
Thank you for your consideration ol'oin cv'niments. 


.kincercly. 

! I.ogoluso. Cl:^ ) 

I'fWk A. \ .t'golu.so farms. Inc. 
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HEALTHYi akf,s 


HEALTHY LIVES 



HEALTHYLAKES.ORG 


Healing Our Waters-Great Lakes Coalition 


June 11,2014 


The Honorable Bob Gibbs 

Chairman, Water Resources and Environment Subcommittee 
Transportation and Infrastructure Committee 
B-370A Rayburn House Office Building 
Washington, IX^ 20515 

The Honorable Timothy Bishop 

Ranking Member, Water Resources and Environment Subcommittee 
Transportation and Infrastructure Committee 
B-375 Rayburn House Office Building 
Washington, DC 20515 

Re: Support of the Environmental Protection Agency and the Army Corps of Engineers ’ Efforts to Clarify 
the Scope of the Clean Water Act 

Dear Chairman Gibbs and Ranking Member Bishop: 

On behalf of the Healing Our Waters-Great Lakes Coalition, thank you for the opportunity to provide this 
testimony for the hearing entitled “Potential Impacts of Proposed Changes to Clean Water Act 
Jurisdictional Rule” regarding the Environmental Protection Agency and the Army Corps of Engineers’ 
proposed Clean Water Protection Rule to clarify the scope of the Clean Water Act (CWA). I ask this 
letter be submitted for the formal hearing record. 

The HOW Coalition believes that the proposed Clean Water Protection Rule is the important next step to 
protect and restore our Great Lakes. We understand that the agencies have undertaken the authority 
granted to them by Congress under the Clean Water Act to legally clarify the statute’s jurisdiction. Our 
coalition strongly supports this rulemaking and the rule and urges the subcommittee to support both the 
public process now underway and the broader attempt to protect our Great Lakes. 

Clean Water Protections at Risk 

For years the Clean Water Act protected all Great Lakes wetlands and tributaries — those by the shore 
and those inland. However, many of these wetlands, streams, and small lakes have been at increased risk 
of pollution and destruction following Supreme Court decisions in 2001 (SWANCC) and 2006 
(Rapanos). These rulings and subsequent agency guidance have created a confusing, time-consuming, and 
frustrating process for determining what waters of the nation are protected under the Clean Water Act and 
state laws. 

This lack of protection has taken its toll, especially for wetlands and intermittent and headwater streams, 
slowing permitting decisions for responsible development and reducing protections for drinking water 
supplies and critical habitat. Half of the streams in Great Lakes states do not flow all year, putting them, 
and adjacent wetlands, at risk of increased pollution and destruction. Over i 1 7 million Americans get 
their drinking water from surface waters, including 37 million in Minnesota, Wisconsin, Illinois, Indiana, 
Michigan, Ohio, Pennsylvania, and New York who get their drinking water from surface water in their 
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Percentage ofTofal Historic Wetlands Lost 


State. According to the U.S. Fish and Wildlife Service, the 
rate of wetlands loss accelerated nationally by 140 percent 
from 2004 to 2009, the years immediately after the 
Supreme Court rulings. The Great Lakes region has already 
lost 66 percent of their historic wetlands. 
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Our Great Lakes are Connected and Important 

Protecting and restoring wetlands and streams is critical to the restoration and protection of the Great 
Lakes. According to a review of more than a thousand publications from peer-reviewed scientific 
literature, streams, tributaries (e.g., headwater, intermittent, ephemeral), and wetlands are clearly 
connected to downstream waters. The pollution is carried downriver polluting bigger and bigger 
waterways. Healthy wetlands improve water quality by filtering polluted runoff from farm fields and city 
streets that otherwise would flow into rivers, streams and great water bodies across the country, including 
the Great Lakes. Headwater streams supply most of the water in rivers. Wetlands and tributaries provide 
vital habitat to wildlife, waterfowl, and fish, reduce flooding, and replenish groundwater supplies. 

Clean Water Rule Supports Great Lakes Restoration Investments 

Recognizing the important role wetlands and streams play in the overall health of the Great Lakes, the 
region’s business, environmental and government leaders endorsed a restoration plan that calls for the 
restoration of more than 1 million acres of wetlands. Over the last five years, the U.S. Congress and 
Obama Administration have invested more than $1.6 billion to restore the Great Lakes. These efforts are 
producing results in communities around the region — including the restoration of more than 1 15,000 
acres of wetlands and other habitat. The Clean Water Protection Rule will help ensure that restoration 
gains are protected so that as we take one step forward we aren’t also taking two steps back. Maintaining 
a strong Clean Water Protection Rule will support Great Lakes restoration efforts; weakening the rule will 
undermine restoration efforts. 

The clean water and restoration investments protected by the rule also support good-paying jobs and lay 
the foundation for long-term prosperity. Investments in Great Lakes restoration are creating jobs and 
leading to long-term economic benefits for the Great Lakes states and the country. A Brookings 
Institution report shows that every $1 invested in Great Lakes restoration generates at least $2 in return. 
Research from Grand Valley State University shows that the return for certain projects is closer to 6-to-l . 
The University of Michigan has also demonstrated that over 1.5 million jobs are connected to the Great 
Lakes, accounting for more than $60 billion in wages annually. Great Lakes businesses and individuals 
account for about 28 percent of the U.S. gross domestic product, according to Bureau of Economic 
Analysis data. 

The Clean Water Protection Rule helps protect our investment in restoring and protecting our Great Lakes 
by safeguarding vital wetlands and other waterways from pollution and/or destruction. 

What the Proposed Rule Doe,s 

• Provides clear and predictable protections for many streams, wetlands, and other waters while giving 
greater certainty to the regulated community by providing better guidance to federal and state 
regulators, which helps streamline the permitting process, 

• Covers only water bodies that the Clean Water Act has traditionally covered, such as intermittent 
headwater streams that have a defined bed and bank and flow to water already covered by the Act. 

• Reiterates existing exemptions for farming, forestry, mining and other land use activities, and very 
explicitly for the first time excludes many ditches, ponds, and other upland water features important 
for farming and forestry. 

• Relies on the best scientific understanding of stream and wetland science to clarify the scope of the 
Clean Water Act, and enhance protection for streams, wetlands, and other waters nationwide. 
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What the Proposed Rule Does Not Do 

• Cover any new types of waters that have not historically been covered under the Clean Water Act, 
such as groundwater. The proposed rule actually applies to fewer waters than were historically 
covered under the Nixon, Ford, Carter, Reagan, Bush, and Clinton administrations. 

• Expand coverage to any new ditches. In fact, upland drainage ditches with less than perennial water 
flow are explicitly excluded. 

• Cover any artificial lakes, ponds, and artificial ornamental waters in upland areas or water-filled 
depressions created as a result of construction activity. These areas are explicitly exempted by the 
rule. 

• Cover agricultural practices exempt under current law. The most common farming and ranching 
practices, including plowing, cultivating, seeding, minor drainage, harvesting for the production of 
food, fiber and forest products, are exempt under the CWA and that exemption is reiterated in the 
proposed rule. 


In conclusion, the HOW Coalition strongly supports this rulemaking and the proposed rule. We urge the 
subcommittee to support both the public process now underway and the broader attempt to protect the 
Great Lakes. The Great Lakes region cannot protect the Great Lakes alone. They need the help from the 
Clean Water Act to ensure all Great Lakes rivers, streams, and wetlands can provide clean drinking water, 
habitat for wildlife, and safe opportunities for fishing, paddling, and swimming. The proposed 
clarifications will provide just that support. 


Please do not hesitate to contact Chad Lord, our coalition's policy director, at^|||||||BHIHP or 
c1ord@,npca.org with questions. 



Coalition Director 
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STATEMENT OF 

INTERNATIONAL COUNCIL OF SHOPPING CENTERS 

BEFORE THE HOUSE COMMITTEE ON TRANSPORTATION AND 
INFRASTRUCTURE 

SUBCOMMITTEE ON WATER RESOURCES AND ENVIRONMENT 
HEARING ON 

“POTENTIAL IMPACTS OF PROPOSED CHANGES TO THE CLEAN WATER ACT 
JURISDICTIONAL RULE” 

WASHINGTON, D C. 

JUNE 11,2014 


Thank you for the opportunity to add testimony for the record of your June 1 1, 2014 hearing 
to examine the potential impacts of a United States Environmental Protection Agency 
(EPA) and United States Army Corps of Engineers (Corps) proposed joint rulemaking to 
change the scope of federal Jurisdiction under the Clean Water Act (CWA), 

The International Council of Shopping Centers (ICSC) is concerned with the impact of the 
proposed rule from EPA and the Corps to expand CWA authority and make changes to the 
“Waters of the U.S.” (WOTUS) definition. In light of the impacts listed below, we 
encourage EPA and the Corps to make substantive changes to its proposed rule to regulate 
additional natural, man-made, temporary and isolated water features and wetlands as 
federally regulated WOTUS. 

Founded in 1957, ICSC is the premier global trade association of the shopping center 
industry. Its more than 63,000 members in over 100 countries include shopping center 
owners, developers, managers, marketing specialists, investors, retailers and brokers, as well 
as academics and public officials. As the global industry trade association, ICSC links with 
more than 25 national and regional shopping center councils throughout the world. 

The CWA, since its inception in 1972, has helped commercial real estate developers and 
their tenants make significant strides in improving the quality of water resources while 
continuing to grow the economy. However, ICSC’s members fear the proposed changes to 
the CWA could have unintended consequences on their ability to grow jobs in the 
commercial real estate, construction, and retail industries. The proposed rule will increase 
the likelihood of costly litigation and restrict the ability of local governments to make land 
use decisions. Tenant companies seeking to expand or relocate their operations to new 
locations will be impacted, as project scheduling, timing, and cost will be affected by the 
need to determine whether a permit is required for construction of new or expansion or 
renovation of existing properties in these areas. 
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In order to build new or expand existing properties, commercial real estate developers depend 
on the certainty of understanding federal jurisdiction under the CWA. The proposed rule does 
not specify limits to CWA federal jurisdiction, and provides no guidance on what factors 
actually determine whether a water is actually “in” or “out” of the federal waters definition. 
Instead, the proposal establishes new and unclear definitions such as “tributary,” “neighboring,” 
“adjacent,” “floodplain,” and “riparian area” that will result in drastic expansion of federal 
authority. Any proposal to regulate waters within a floodplain, riparian, or any other general 
area must include a clear definition, including the specific boundaries, of the floodplain, 
riparian, or other area subject to the rule. 

Construction and renovation activities that have heretofore not required a federal permit may be 
subject to CWA permitting requirements since projects that cross multiple stream crossings, 
roadway and right-of-way crossings, ditches, gullies, and other structures will now be 
considered WOTUS under the proposed rule. Under the current regime, the costs of obtaining 
Corps permits are significant: averaging 788 days and $271,596 for an individual permit; 313 
days and $28,915 for a nationwide permit. Because compliance costs for regulations are often 
incurred prior to the start date of a leased retail space, builders and developers of shopping 
centers often have to finance these additional costs until space is occupied. Carrying these 
additional costs only adds more risk to an already risky business. Adding uncertainty to lease 
terms further augments the challenges already endured by the shopping center industry. 

Additionally, we are concerned that the proposed rule could also significantly increase 
municipal and industrial stormwater prevention requirements by expanding the number of 
waterbodies requiring protection. The newly proposed definitions contained in the proposed 
rule raise questions regarding whether some ditches that are part of a municipal separate 
stormwater system (MS4) conveyance system could be considered a WOTUS if they contribute 
flow per the proposed definition of “tributary.” A more expansive review of the CWA, EPA’s 
regulations and guidance, and related case law would suggest that MS4s, including ditches that 
may be part of the MS4, should not and cannot be considered waters of the U.S., even if they 
otherwise meet the definition in the proposed rule. MS4s are already regulated by National 
Pollution Discharge Elimination System (NPDES) permit program; Congress intended for the 
NPDES permit program to regulate pollutants going into “navigable waters,” by requiring 
permits to control such pollutants passing through “point sources” into such waters. Congress 
also made clear that ditches are “point sources” by specifically including them in its definition 
of the term “point source.” 

In your engagement with stakeholders and decision-makers, ICSC asks that you consult with the 
retail and commercial real estate industry to discuss how to best balance the needs of our 
nation’s precious environment with the dynamics of its economic recovery. 

On behalf of over 63,000 members of the International Council of Shopping Centers, thank you 
for the opportunity to submit testimony. Please direct any questions or comments relating to 
this testimony to Abby Jagoda, ICSC’s Director of Federal Government Relations, atJNMift) 
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MICHIGAN FARM BVREAll^ 


7373 West Saginaw Highway, Box 30960, Lansing, Michigan 48909-8460 
Phone (517)323-7000 


June 11, 2014 

To the Honorable members of the House Transportation and Infrastructure Subcommittee on 
Water Resources and Environment, Michigan Farm Bureau appreciates the opportunity to be 
heard on the Environmental Protection Agency's proposed rule redefining "waters of the 
United States" under the Clean Water Act. Michigan Farm Bureau is the state's largest general 
farm organization, with nearly 50,000 regular members. Our grassroots, member-driven policy 
states clearly that we oppose attempts by the EPA to broaden the reach of the Clean Water Act. 
We recognize the limits placed on EPA authority by Congress and the Supreme Court. 

While the EPA has stated this proposed rule will offer clarity, simplify the regulatory process, 
and improve water resources protection, we believe it does none of those things. Instead, this 
rule will hurt the agriculture industry as well as many other businesses, and damage the 
American economy that depends on them. Further, it will interfere with states' efforts to 
develop water protection programs that really work and which do not depend on burdensome 
regulation, thus hindering environmental benefits. We oppose the rule, and urge the 
Subcommittee to communicate to the EPA that the rule must be rescinded. 

This proposed rule limits private property rights by telling farmers where and how they can 
farm. Under rule's language, many man-made ditches, tiny broken streams, and wet areas in 
fields which may contribute water downstream would now be subject to EPA regulation even if 
they rarely have water in them. That was not Congress' intent when it wrote the Clean Water 
Act, and it goes beyond limits set in multiple Supreme Court decisions. Congress intended 
states to have the authority to make their own land use and water quality decisions, so for the 
EPA to ride roughshod over state authority is a gross overreach of the agency's jurisdiction. 

The EPA's definitions of terms such as "adjacent," "neighboring," "riparian," "floodplain," and 
"significant nexus" are vague and provide little direction to landowners on jurisdictional 
boundaries. This will not only prompt confusion over regulatory requirements, but will also 
increase the potential for citizen groups and agency staff to apply inconsistent and overly broad 
interpretations of the rule, which can subject farmers to burdensome regulatory and legal 
action. 

Agricultural exemptions do not cover all normal farming practices, apply only to prior converted 
farm lands, and do not apply to discharge activities under Part 402 of the Clean Water Act. 
Therefore, farmers may need permits for nutrient application or pest control in any location 
impacting "waters of the United States." Farmers making permit applications to the U.S, Army 
Corps of Engineers or EPA may have to wait months or years to receive responses, and the 
agencies can deny permits at any time. Further, mitigating wet areas that would now be 
considered "waters of the United States" could cost tens of thousands of dollars per acre. This 


WWW. michiganfarmbureau. com 
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puts farmers into situations of uncertainty rather than clarity, and adds tremendous burden 
and cost to them for little or no environmental benefit, given the weak evidence for connection 
some wet areas to the navigable waters the Clean Water Act was intended to protect. 

if farming gets harder and more expensive, food gets more expensive. This hurts the American 
consumer even if they are unaware of what their tax dollars will now pay to regulate. The EPA's 
assumption that Americans value a rarely flowing man-made agricultural ditch to the same 
degree as they value the Florida Everglades, as suggested in the agency's economic analysis, is 
absurd. That economic analysis additionally fails to reflect the true cost for farmers, 
landowners, and businesses, who can be hurt badly by the expanded regulations. 

Farmers in Michigan are particularly at risk of impact by the proposed rule change. Michigan 
has 11,000 lakes, 42,000 miles of streams, and 20,300 miles of ditches or drains, some which 
flow year-round, others which flow only seasonally. The state additionally has over 18,000 miles 
of "water features" determined to be intermittent, including areas in farm fields where water 
flow may eventually lead to a ditch that may eventually connect with a stream. Under 
Michigan's Right to Farm guidance, farmers should not apply manure within 150 feet of a 
regulated stream. If just 25% of intermittent features run through farm fields and become 
regulated, Michigan farmers would lose over 165,000 acres of farm ground for this valuable 
nutrient application. Examined another way, if a 10 foot "buffer" of restricted activity is placed 
around only the intermittent features, over 44,000 acres would be affected in Michigan. This 
far exceeds the EPA's estimation that the proposed rule will impact 1,300 acres nationwide. 

This rule would put Michigan's Wetlands Law in violation of the Clean Water Act. Michigan 
could lose Its delegated authority over Part 404 of the Clean Water Act, which the state uses to 
provide valuable protection of wetlands. Additionally, Michigan has the Michigan Agriculture 
Environmental Assurance Program (MAEAP) that helps farmers protect water quality across the 
state. This voluntary program, with over 2,000 verifications since its recent inception, provides 
tremendous environmental benefit and is better for farmers than additional regulation. 

In conclusion, this rule so wrongfully changes the definition of "waters of the United States" 
that we oppose the rule in its entirety, it would put a heavy burden on farmers, will force an 
increase in prices for vital American-grown food, and will take away states' ability to manage 
their own programs that have real environmental benefit. The rule must be rescinded to fix 
these problems. Thank you for your time and attention. 



Agricultural Ecology Department 
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Introduction 


On April 21, 2014, the Environmental Protection Agency (EPA) and the Army Corps of Engineers 
(Corps) proposed to reduce the amount of scientific analysis needed in order to declare a “water of 
the U.S.” including wetlands on private property across the countr}^ On behalf of 1 -million 
members involved in all aspects of commercial and residential real estate, the National Association 
of REALTORS® (NAR) thanks you for holding this oversight hearing and for the opportunity to 
submit these written comments for the record. 

Currently before declaring a water of the U.S., the agencies must first conduct a “significant nexus” 
analysis for each stream or wedand to determine that regulation could prevent significant pollution 
from reaching an ocean, lake or river that is “navigable,” the focus of the Clean Water Act. Because, 
in the agency’s view, a full- blown sciendfic analysis for each water or wetland is “so dme consuming 
and costly,” the agencies are proposing instead to satisfy this requirement with a more generic and 
less resource intensive “synthesis” of academic research showing “connectivity” between streams, 
wedands and downstream water bodies. On this basis, the agencies believe that they can waive the 
full analysis before regulating most of streams and wetlands, and reduce the analysis for any “other 
water” that has more than a “speculative or insubstantial” impact. We disagree. 

NAR opposes this vague and misguided “waters of the U.S.” proposed regulation. VCfiiile perhaps 
an administrative inconvenience, site-specific data and analysis forces the agencies to justify their 
decision to issue wetland determinations on private property and focus on significant impacts to 
navigable water. By removing the analytical requirement for regulation, the agencies will make it 
easier not only to issue more determinations but also force these property owners to go through a 
lengthy federal negotiation and broken permit process to make certain improvements to their land. 

At the same time, the proposal does not 1) delineate which improvements reqLiire a federal permit, 

2) offer any reforms or improvements to bring clarity or consistency to these permit requirements, 
or .3) define any kind of a process for property owners to appeal U.S. water determinations based on 
“insubstantial” or “speculative” impacts. Tlie resulting lack of certainty and consistency for permits, 
or how to appeal “wedand determinations,” will likely complicate real estate transactions such that 
buyers will walk away from the closing table or demand price reductions to compensate for the 
hassle and possible transaction costs associated with these permits. We urge Congress to stop these 
agencies from moving forward with this proposal until they provide a sound scientific basis for the 
regulatory changes and also streamline the permitting process to bring certainty to home- and small- 
business owners where wedands are declared. 


2 



225 


Proposed rule eliminates the sound science basis for U.S. Water Determinations 

Today, the EPA and Army Corps may not regulate most “waters of the U.S./’ including wetlands, 
without first showing a significant nexus to an ocean, lake or river that is navigable, the focus of the 
Clean Water Act. “Significant nexus” is a policy and legal deterinination based on a scientific site- 
specific investigation, data collection and analysis of factors including soil, plants, and hydrology. 

The agencies point to this significant nexus analysis as the reason they are not able to enforce the 
Clean Water Act in more places Like Arizona and Georgia.* On its website, E,PA supplies these 
“representative cases” where it’s currently “so time consuming and costly to prove the Clean Water 
Act protects these rivers.” EPA also documents the “enforcement savings” from the proposal in its 
economic analysis.^ None of these major-polluter examples involve home.or small business owners, 
which t}p)ically do not own significant acreage (the typical lot size is a Va acre)*, let alone disturb that 
amount of wetland with a typical home project. 

Under this proposal, the agencies would waive the site-specific, data-based analysis before regulating 
land use on or neat most streams and wetlands in the United States (see table 1). The proposal: 

• Creates two new categories of water — i.e., “all tributaries” and “adjacent waters.” 

• Adds most streams, ponds, lakes, and wetlands to these categories. “Tributaiy^’ is an)^hing with 
a bed, bank and “ordinary high water mark,” including some “ditches.” “Adjacent” means 
within the “floodplain” of the tributary', but the details of what constitutes a floodplain, like 
how large an area (e.g., the 5-year or 500 year floodplain), arc left to the unspecified “best 
professional judgment” and discretion of agency permit writers. 

• Moves both categories from column B (analysis required for regulation) to column A (regulated 
without site specific data and analysis). 


' http:/ / uav^’-2.epa.gov / uswaters -ft)r links to the examples, click “Enforcement of the law has been challenging.” 
^ htcp://'wwv'2.epa.gov/sites/producl3on/files/2014-03/documents/wus_proposcd_rulc_economic_analysis.pdf 
^ American Housing Survey, 2009. 


3 
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Table 1. Proposed changes to “Waters of the U.S.” regulatory definition 


Column A 

(Regulated without analysis) 

Navigable or Interstate 


Column B 

(Analysis required for regulation^ 


• l"he Ocean 

• Most Lakes 

• Most Rivers 


Non-Navlgable and Intrastate 


Non-Navigable and Intrastate 


• AU Som e Tributaries (Streams, Lakes, 
Ponds) 

o Perennial 
o Seasonal 
o Ephemeral 

• Most S ome Wetlands 

o Adjacent to navigable water 
o Adjacent to Directly Abutting 
covered stream 



Re s t of the Tributari e s 
e — Ephemeral 
Rest of Wetlands 


o Not adjacent 
Any other water 

Q Adjacent to novigable - wat e r 
o Adjacent to tributaries 

o Not-adjacent 


For any remaining or “other water,” the agencies would continue regulating case-by-case using a 
significant nexus analysis. However, the amount of analysis is dramatically reduced. Under this 
proposal, all agency staff would have to show is more than a “speculative or insubstantial” impact to 
navigable water. If, for instance, there were many wedands within the watershed of a major river, no 
further analysis would be required to categorically regulate land use within any particular wetland 
with tliat river’s watershed. Also, the data and analysis from already regulated water bodies could be 
used CO justify jucisdiedon over any ocher “similarly situated” water without first having to visit the 
site and collect some scientific data. 


4 
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Contraty to agency assertions, this proposal docs not narrow the current definition of ‘Svaters of 
U.S.” 

• While technically not adding “playa lakes,” “prairie potholes,” or “mudflats” to the definition, 
the proposal does remove the analytical barrier which, according to EPA, is prevendng both 
agencies from issuing U.S. waters determinations on private property in more places including 
Arizona and Georgia. 

• Codifying longstanding exemptions (prior converted crop land and waste treatment) does not 
reduce the current scope of definition; it simply writes into regulation what the agencies have 
already been excluding for many years. 

• Giving up jurisdiction over “ornamental” (bird baths), “reflecting or swimming pools” is not a 
meaningful gesture, as it’s doubtful that any court would have let them regulate these, anyway. 

• It is not clear that many ditches would meet ALL of the following conditions — i.e., wholly 
excavated in uplands AND drains only uplands AND flows less than year-round — or never ever 
connects to any navigable water or a tributary in order to qualify for the variance. Also, the term 
“uplands” is not defined in the proposal so what’s “in or out” is likely to be litigated in court, 
which does not provide certainty to the regulated community. 


Literature Review and Synthesis does not support the Proposed rule 

In lieu of site-specific, data-based anai^'sis, the EPA and the Corps are proposing to satisfy the 
significant nexus requirement with a less resource intensive “synthesis” of academic studies. The 
agencies believe these studies show “connectivity” between wetlands, streams and downstream 
water bodies, and that’s sufficient in their view to justify and waive the full analysis for land-use 
regulations on or within the floodplain of one of these waters. 

However, this synthesis is nothing more than a glorified literature review.'* EPA merely compiles, 
summarizes and categorizes ocher studies, and labels them a “synthesis.” EPA conducts no new or 
original science to support or link these studies to its regulatory decisions . Three quarters of the 
citations included were published before the Supreme Court’s decision in Rapanos v. U.S. (2006), 
and the rest appear to be more of the same. It breaks no new ground. The Supreme Court did not 
find this body of research to be a compelling basi.s for prior regulator)' decisions, either in Rapanos 
or SWANCe v. the Army Corp (2001). Parting a new spin on old science does not amount to new 
science. 


For EPA’.s synthesis; http://cfpub.epa.gov/ ncca/cfm/rccordisplay.c(Tn?deid-238345 
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Tn addition, scientists with GEI Consultants^ reviewed the literature synthesis and concluded that 
these studies do not even attempt to measure, let alone support a significant nexus finding. 
According to GEI, 

“Most of the science on connectivity . . . has been focused on measuring the flow of 
resources (matter and energy) from upstream to downstream. . . . p^hese studies have not 
focused on quantifying the ecological significance of the input of specific tributaries or headwaters, 
alone or in the aggregate, and ultimately whether such effects could be linked directly and 
causally to impairment of downstream waters.” ^ 

Knowing how many rocks downstream came from upstream won’t tell you what the Supreme Court 
determined needs to be known, which is how many times rocks can be added before downstream 
water becomes “impaired” under the Clean Water Act. Asking the Science Advisory Board if the 
synthesis supports the first conclusion (i.e., some rocks come from upstream) doesn’t answer the 
second (how many times can rocks be added downstream before significantly impacting the water’s 
integrity?). E,PA is asking entirely the wrong set of policy questions. As GEI puts it, 

“The Science Advisory Board (SAB) charge questions were of such limited scope that they 
will do little to direct the Synthesis Report toward a more useful exploration of the science 
needed to inform policy ... Ihe questions will not provide the SAB panel with needed 
directive to require substantive revisions to the report such that it . . . Inform(s) policy with 
regard to Clean Water Act junsdiction.”^ 

There is no substitute for site»specific data & analysis to determine U.S. Waters 

Here’s how EPA’s synthesis of generic studies stacks up against a more targeted study specific to 
and based on data for each stream or wetland. 


^ F'or GEI’s credentials, see; http:/ /www.g;eiconsultants.com/about'yci-l 

^ For NAR’s summar}' and link to GEI’s comments; http://w\^w.rcakor.org/articics/nar-submiLs-cc)miTient.s-on-draFt- 
water-report 

For NAR’s summary and link to GFJ’s commenLs: http://wwA\'.realtor.oty/articlcs/nar-suhmits -comments-on-clraft- 


water-report 
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Table 2. EPA synthesis of research versus significant nexus analysis 


Significant Nexus 

Synthesis of Research 

Proves that regulation of a stream or wedand 
will prevent pollution to an ocean, lake or river 

Shows presence of a connection between streams, 
wetlands, and downstream, and not significance 

Shows how much matter/ energy can be added 
to a tributary or wetland before the Act applies 

Shows how much of the matter/ energy moved 
from upstream ro downstream 

Based on site specific data and analysis of soil, 
plants, hydrology, and other relevant factors 

Dependent upon whatev^er data and analysis 
academics have used for their connectivity study 

Requires an original scientific investigation, data 
and analysis for each water body to be regulated 

Includes no new or original science by agencies; 
it’s a literature review 

Relies on timely and water-body-specific facts, 
data and analysis 

Relies on substantially the same body of research 
which the Supreme Court didn’t find compelling 


The EPA may not want to 'Svalk the nexus” and collect data on soil, plants and hydrology, but it’s 
forced the Agency to justify their regulatory' decisions, according to the staffs’ own interviews with 
the Inspector General:® 

• “Rapanos has raised the bar on establishing jurisdiction.” 

• . -lost one case . . . because no one walked the property. . 

• . .have CO assemble a considerable amount of data to prove significant nexus.” 

• . .many streams have no U.S. Geological Survey gauging data.” 

• . .need several years of biotic observations — ” 

• . .there is currently no standard stream flow assessment methodology.” 


^ Congressionally Reque.sted Report on Comments Related to Effects of Jurisdictional Uncertainct' on Clean VC^atcr Act 
Implementation, Report No. 09-N--0149 (April 30, 2009). For a link: 
http://wu~vtcepa.pav/oiy/ rcqx)rt.s/rcportsB\Topic/F.nforcemcn{ Reports.htinl 

7 





230 


• • -biggest impact is out in the arid West, where it is comparably difficult to prove significant 
nexus.” 

As a result, many U.S. water determinations (which would not previously have been questioned) are 
now being reviewed and are not holding up to either EPA or Justice Department scrutiny. Again, 
from the EPA inter\aews: 

• “Of the 654 jurisdictional determinations [in EPA region 5] . . . 449 were found to be non- 
jurisdictional.” 

• “An estimated total of 489 enforcement cases . . . [were] not pursued . . . case priority was 
lowered ... or lack of jurisdiction was asserted as an affirmadve defense. . 

• “In the past, ever}’’one just assumed that these areas are jurisdictional” (emphasis added). 

“Walking the nexus” may be an administrative inconvenience, but the data don’t support an 
approach based on ‘just assuming.’ The main reason for the site-specific, data-based analysis is that 
it provides a sound scientific basis for agency regulatory decisions. Analysis also raises the cost of 
unjustified U.S. water determinations. It forces the agencies to do what Congress intended, which is 
to focus on waters which are either a) in fact navigable or b) significantly impact navigable water. It 
also prevents agencies from regulating small businesses or homeowners that are not major 
contributors to navigable water quality impairment. 


Proposed rule will overcomplicate already complex reai. estate transactions 

Small-business and homeowners are not the problem. Few own enough property to be able to 
disturb a 1/2-acre of wedand, which is how the Nationwide 404 Permit Program defines de minimis 
impact to the environment 'ITie typical lot size is a 'A acre with three-quarters having less than an 
acre.'' None of the big polluter examples EPA presents involves a homeowner or small business. 
Yet, by removing the analytical barrier to regulation, agencies will be able to issue more U.S. water 
determinations on private properties in more places like Arizona, Georgia or wherever else it’s now 
“too rime consuming and costly to prove the Clean Water Act protect these rivers,” according to the 
EPA.‘" 

The home buying process’^ will not work unless there is sufficient property information to make 
informed decisions. This is why buyers are provided with good faith estimates and disclosures about 


^ American Housing Survey, 2009. 

http:/ /vv\vw2.cpa.gov'/ uswaicrs -- for the examples, click on “Enforcement of the law has been challenging” 

In previous comments, the Internarionai Council of Shopping Centers, National Association of Home builders, NAR 
and others have thoroughly documented the commercial and Homebuilding impacts of the U.S. w'aters proposed rule. 
In this statement, NAR focuses on the impact to existing homeowners which have not been documented. 
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material defects and environmental hazards. It is why they are entitled to request a home inspection 
by a professional before making decisions. It is also why there’s such a thing as owner’s title 
insurance. Contracts and legal documents have to be signed to ensure that buyers receive full 
information and understand it. Later, you can sue if the property isn’t as advertised or there are 
misrepresentations. 

Tlie ‘Svaters of the U.S.” proposal introduces yet another variable — letters declaring wetlands on 
private property — into an already complicated home buying process. By removing the analytical 
requirement before issuing one of these letters, the agencies will make it easier to issue more of them 
and in more places. The problem is each letter requires the property owner to get a federal permit in 
order to make certain improvements to their land. But they don’t know which improvements 
require a permit Those aren’t delineated anywhere in the proposal. If on the other hand, they take 
their chances and don’t initiate a potentially lengthy federal negotiation as part of a broken permit 
process, they could face civil fines amounting to tens of thousands of dollars each day and possibly 
even criminal penalties. 

Also, what’s required can vary widely across permits — even within the same district of the Corps. 

No one will inform you where the goal posts are; just that it’s up to you and they’ll let you know 
when you get there. Often, applicants will go through this year-long negotiation only to submit the 
permit application, find that staff has mrned over and they have to start over with a new staffer who 
has completely different ideas about how to rewrite the permit. 

While more U.S. waters letters could be issued under this proposal, the agencies do not provide the 
detailed information needed for citizens to make informed decisions about these letters. 'The letter 
could state for instance: “the parcel is a matrix of streams, wetlands, and uplands” and “when you 
plan to develop the lot, a more comprehensive delineation would be recommended.” Real estate 
agents will work with sellers to disclose this information, but buyers won’t know which portion of 
the lot can be developed, what types of developments are regulated, or how to obtain the permit. 
ITiey may consult an attorney about this but will most likely be advised to hire an engineer to 
“delineate” the wetlands without being told what that means. And even if this step is taken, there is 
no assurance that this analysis will be accepted by the agency or that a permit will ever be issued. 

"ILe potential for land-use restrictions and the need for costly permits will increase the cost of home 
ownership and make regulated properties less attractive to buyers. Of two homes, all else equal (lot 
size, number of rooms, etc.), the one with fewer restrictions should hav'e higher property value. 


There is strong empirical data to support this proposition, although economists may disagree. For instance: 

• E.L. Glaeser, and B.A. Ward, The Causes and Consequences of Land Cse Regulation: Evidence from Greater 
Boston. Journal of Urban Economics 65 (2009) 265-278. 
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However, before buying, the buyer will want to know in exactly which ways the property could be 
restricted as well as how much those restrictions could cost (dme, effort, money). ITiey will need 
this information when weighing whether to come to the closing table and deciding how much to ask 
in reducing listing price in order to compensate for the hassle of a potential federal negotiation for 
each unspecified improvement on the property the/re considering purchasing. 

To illustrate the point, after Congress revised the flood insurance law, many buyers refused to 
consider floodplain properties not due to the actual insurance cost but because they read in a 
newspaper about $30,000 flood insurance premiums. Others negotiated reduced sales prices 
because they feared the property was “grandfathered”, and they could potentially see their rates 
skyrocket, even when, in fact, the home was not grandfathered and the provision of concern had not 
taken effect and would not for several years. While it may be entirely true that the proposed rule will 
not cover all homes in a floodplain (only those where a U.S. water is filled) nor regulate such normal 
home projects as mowing grass and planting flower beds, the takeaway from the flood insurance 
experience is that buyers make decisions based on fear and uncertainty, both real and imagined. 

In the case of wetlands, buyers have legitimate reason for concern. Many will have heard the horror 
story of the Sacketts in Priest Lake, Idaho, who were denied their day in court when they questioned 
a wetlands determination.’^ Others just south of here in Hampton Roads, Virginia, wiU read the 
cautionary tales of buyers suing sellers over lack of wetlands disclosures’'’ or neighbor-on-neighbor 
water wars for mowing grass or planting seedlings.’^ Some might even have a neighbor to two 
whoVe been sued over the years for tree removals or grading (e.g., Catchpole v Wagner’^). This all 
reinforces the need for the EPA and the Corps to provide more information rather than less about 
the rule, what it docs and does not do, and provide as much detail as possible all upfront. 

So far the agencies have responded by breaking up the rulemaking process into two parts, and 
putting forward only the first. This proposal, which clarifies “waters of the U.S,,” determines “who 
is regulated.” The issue here is whether site-specific data and analysis is required before a wetlands 
letter is issued. ‘"V^hat is regulated” is not a part of this proposal. Nor does the proposal lay out 
the full range of home projects that trigger a permit. The wetland permitting process Itself is an 
entirely separate rulemaking. The issue there is what exactly I must do when I get one of these 
letters and how to appeal it. 


• K.R. Ihlanfeldt, The Effect of Land Use Regulation on Hou-sing and L.and Prices, journal of Urban Economics 
61 (2007) 420-435. 

For the chilling facts of case, see; http:/ /www.pacifictcgalorg/Sackett 
http://hamptonroads.com/2010/05/cautionary-taje-wetlands-\-iolations-wiU-co5t-you 
http:/ /hampt(>nroad.s.com/20I2/05/ne\\port-nc\.vs-gers-sw;>mpcdAvetlamls-dispute 

210 US Dist LEXIS 53729, at *1 (W.D. Wash. 2010) 
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Based on a report by the Environmental Law Institute (ELI),’” that permitting process is broken and 
needs reform and streamlining to provide some consistency, timeliness, and predictability. But any 
comments or suggestions about this have been deemed non-germane and wiU not be considered by 
the agencies in the context of a “waters of the US” proposal. Because the agencies have decided to 
play a regulatory shell game with the “who” vs. the “what,” property owners have been put in an 
untenable position of commenting on a regulation without knowing its full impact. Those who own 
a small business will be denied the opportunity under another law to offer significant alternadves 
that could clarify or minimize the proposed “waters of U.S.” impact while still achieving the Clean 
Water Act’s objectives.’^ 

These are some property buyer questions which are not answered by the immediate proposed rule: 

• What is the full range of projects that will require a federal permit? 

• What can I do on my property without first having to get a permit? 

• What do I have to do to get one of these permits? 

• WTiat’s involved in the federal application process? 

• What information do I have to provide and when? 

• How long will the permit application take? 

• How win my project and application be evaluated? 

• What are the yardsticks for avoiding or minimizing wetlands loss? 

• What are the full set of permit requirements and conditions? 

• Arc there changes I can make in advance to my project and increase my chances of 
approval? 

• Can I be forced to redesign my home project? 

• What kinds of redesigns could be considered? 

• What if I disagree with the agency’s decision, can I appeal? 

• What exactly is involved in that appeal? 

• What do I have to prove in order to win? 

• Will I need an attorney? An engineer? ^XT^o do I consult? 

• And how much will ail this cost me (time, efforts, money)? 

The ‘^'aters of the U.S.” proposal creates these uncertainties into the property buying process. 

Uncertainty #1 : The “waters of the U.S.” proposal does not tell me what I can and cannot do on 
my own property without a federal permit. 


http://wv."w.eii.ory/re.scarch-report/wctland-flvoidance-and-tninimization-action-pec.spectives-expcricncc 
i« EPA’s justification against conducting a smdl business review panel under the Regulator)' Flc.-cibility Act, see: 79 
Fed. Reg. 22220 (April 21, 2014). 
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Noc al! property owners in the floodplain will be regulated, only those who conduct regulated 
activities. Again, that information is not found in the “waters of U.S.” proposal, and there is not 
much more in the decision documents from the previous regulation for the “nationwide” (general) 
permit program (2012). The general permit for commercial real estate (#39) is separate from 
residential (#29), but both include a similarly vague and uber-generai statement about what’s 
regulated: 

“Discharges of dredged or fill material into non-ddal waters of the United States for the 
constmetion or expansion of a single residence, a multiple unit residential development, or a 
residential subdivision. This NWP authorizes the constmetion of building foundations and 
building pads and attendant features that are necessary for the use of the residence or 
residential development. Attendant features may include but are not limited to roads, parking 
lots, garages, yards , utility lines, storm water management facilities, septic fields, and 
recreation facilities such as playgrounds, playing fields, and golf courses (provided the golf 
course is an integral part of the residential development).”*’ 

However, construction projects are not the only ones that may require a permit. For example, home 
owners have been sued for not obtaining one to perform these activities: 

• Landscaping a backyard (Remington v. Matheson [neighbor on neighbor]) 

• Use of an “outdated” septic system (Grine v. Coombs) 

• Grooming a private beach (U.S. v. Marion L. Kincaid Tmst) 

• Building a dam in a creek (U.S. v. Brink) 

• Cleaning up debris and tires (U.S. v. Fabian) 

• Building a fruit stand (U.S. v. Donovan)*’** 

• Stabilizing a river bank (U.S. v. Lambert) 

• Removing small saplings and grading the deeded access easement (Catchpole v. Wagner)^' 

Also, the proposal includes exemptions for specific activities performed by farmers and ranchers, 
but not homeowners or small businesses. The agencies would not have exempted these activities 
from permits unless they believed these activities could trigger them. Yet, none of these “nonnal 


http:/ /ww-w.usace.armv.mii /Portals /2/docs/ civ' Hwc>rks/nwp/2012/N\XT 29 2(U 2 .p df 

N«.)rc; The defendant lost because he couldn’t finance an expert witness to refute the Corps’ wedands determination; 
under this proposed rvde, the Corps would no longer have to provide any data and analysis at all to support its future 
detenninations; the burden would be entirely on the property owner to come up with that data and analysis on their 
own. 

There is an extended history between Catchpole and Wagner over activity on this easement, and the Corps has been 
repeatedly drawn into the dispute. In one instance the Sheriff was called, and the Corps had to step in and referee that 
“normal mowing activlt}'” was not a violation that the Corps w<»uld pursue under the Clean Water Act. NAR would 
expect more of these kinds of disputes to arise, should the proposed rule be finalized. 
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fanning” practices appear to be uniquely agricultural, opening up the non-farmers to regulation. 

Here are a couple of the listed exemptions but the full set can be found on EPA’s website.^^ 

• Fencing (USDA practice #383) 

• Brush removal (#314) 

• Weed removal (#315) 

• Stream crossing (#578) 

• Mulching (#484) 

• Tree/Shrub Planting (#422) 

• Tree Pruning (#666) 

While the proposal could open up more properties to wetlands letters, permits and lawsuits, it does 

not in any way limit who can sue over which kinds of activities for lack of permits. It does, on the 

other hand, reduce the amount of data and analysis the Corps or EPA need in order to declare U.S. 
waters on these properties, and shifts the entire burden to the property owner to prove one these 
waters do not exist on their property before they can win or get a frivolous case dismissed. 

Tlnrertainty #2 : The proposal doesn’t tell me how to get a permit, what’s required and how 
long it will take. 

Again, the permitting process is not a part of the ‘waters of the U.S.’ proposal, dcn)T.ng home 
owners and small businesses an opportunity to comment on the proposed rule’s full impact or offer 
reasonable alternatives that could minimize the impact while proteedng navigable and significant 
nexus waters. EPA’s economic analysis on page 16 does provide an estimate of the average cost for 
a general permit ($13,000 each). 

Costs go up from there. The estimate of $13,000 is only for a general permit and for the application 
alone; it doesn’t include re-designing a project to obtain permit approval or the conditions and 
requirements which can var>' widely across permits. While not providing an estimate of the time it 
takes to get one of these permit, U.C. Berkeley Professor David Sunding found based on a survey 
that the “[general] permits in our sample took an average of 313 days to obtain.”^^ Individual permits 
can take even longer and be significandy more expensive. 

The reason that general permits have the lowest price tag is because they are intended to reduce the 
amount of paper work and time to start minor home construction projects that “result in minimal 
adverse environmental effects, individually or cumulatively.” One of the conditions for the permit is 


ht:tp://\vw\v2.cpa-gov/site.s/prodiiction/file.s/2014-03/documenrs/cwa 404 exempt.pcii’ 
hup://arewcb.berkelcy.cdu/-~sundiny/Economcs%20oP/o'2UKnvironmental‘Mt20Rcyuhition.pdf 
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a project may not disturb more than a Vz -acre of wetlands or 300 linear feet of streambcd, the 
Corp’s definition of de minimis. However, transaction costs and requirements may vary. 

The Environmental Law Insdtute studied the process, and found very little consistency, 
predictability or timeliness across permits/^ ITie process begins with a letter from the agency 
declaring U.S. water on the property. Home owners may be given a copy of the law, told to submit 
any “plans to develop the lot”, and be reminded that the burden of proof is entirely on them. No 
examples of how to comply are offered. There might be a check list (which is widely frowned upon) 
but there is no single definition or yard stick or practical guidance of any sort for the key compliance 
terms “avoidance,” “minimization” and “practicable.” 

If you ask “which part of my property can I develop?”, the answer is “hire an engineer and delineate 
it.” “What if I make these changes to my project before applying?”, the answer may be “T’U know it 
when we see it.” There is no standard approach that the Corps follows to evaluate the project. 
According to the ELI’s interviews, it is common for applicants to go through an enrire negotiation 
and upon submitting an application, find staff turned over and the new individual has a completely 
different concept of what’s most important to avoid and the best way to minimize. 

The following are more actual quotes by regulators documented in the ELI report: 

• “'Hie question is, how much is enough? It’s all judgment. It depends on the person’s mood and 
is extremely variable.” 

• ‘We ask them to document plans and show how they get to where they are. If I think you can 
do more, I’m going to show you. llie burden is on the applicant to show me where they’ve 
been in the journey.” 

• “I like to be a rule maker with regard to work I’ve done, but the more I standardize, the more I 
restrict myself with regard to find possible solutions.” 

• “[Bjecause judgments on which impacts are more avoidable or more important exists in a grey 
area, a lot of the decision making within the Corps depends on professional judgment, causing a 
lot of variability.” 

• “There are times when the agency will pressure the applicant to do more avoidance or 
minimization during the permitting process.” 

• “There are times when they won’t sign off because they want a certain thing. That’s the 
subjective aspect and I think that is the way it ought to work.” 


2“^ For ELFs report, hi:tp://w\vw.eii.ory/ research-report/wetland-avoidance-and-minimization-acdon-pcrspecrivcs- 


cxperiencc 
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Permit decisions appear completely subjective, iterative and not uniform across individual applicants. 
It seems that whatever the agency assumes is necessary’’ to avoid or minimize wetlands loss, goes. If 
you refuse to provide a single piece of information or don’t go along 100% with a proposed design 
modification, your permit is summarily denied, in at least one example (Schmidt v. the Corps), the 
agency denied the permit to build a single family home on a lot in part because the Corps identified 
other lots the land owner owned and his neighbors didn’t seem to be objecting to construction on 
those lots (yet). 

For these reasons, the ELI recommended several reforms to the wetlands permit process, including 
developing guidelines identifying common approaches and quantifiable standards. But at this time, 
the agencies don’t appear interested in sensible recommendations like these, even if it brings some 
consistency, certainty or reduces the burden on smaU business or homeowners while still protecting 

the environment. “Nationwide permits do not assert jurisdiction over waters and wetlands 

Likewise, identifying navigable waters ... is a different process than the NWP authorization 
process,” according to the Corps. ^ 

Uncertainty #3 : The proposal doesn’t tell me what to do if I disagree with an agency 
decision, or how to prove the Clean Water Act does not apply to my property. 

The proposal asserts jurisdiction over any U.S. water or wedand with more than a “speculative or 
insubstantial” impact on navigable water. Yet, nowhere does this proposal define those terms or a 
process for how a homeowner may appeal a U.S. water determination based on “insubstantial or 
speculative” impacts. 

The proposal will eliminate the need for agencies to collect data and perform analysis to justify 
regulation for most water bodies. Before, it was up to the agencies to prove the Clean Water Act 
applies, but under this proposal, the burden would shift 100% to the property owners to prove the 
reverse. And the cost will be higher for property owners because (1) they don’t have the expertise 
needed, (2) there is no guidance for delineating “insubstantial/speculative” impacts, and (3) they 
have not been Icarning-by-doing these analyses as the agencies have for decades. 

Ironically, the rationale for the proposed rule is these agencies cannot justify the taxpayer expense of 
site specific data and analysis, yet the proposal is forcing individual taxpayers to hire an engineer and 
pay for the veiy^ same analysis themselves or else go through a broken permit process. 


77 Fed. Rep . 10190 (Feb. 21, 2012) 
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Administrative inconvenience is not a good excuse. If it’s too hard for the federal government to do 
some site visits, data collection and analysis in order to justify their regulations, then perhaps it’s 
simply not worth doing. 

Conclusion 

Based on the forgoing, NAR respectfully requests that Congress step in and stop these agencies 
from moving forward with a proposed rule that removes the scientific basis for “waters of U.S.” 
regulatory decisions. It docs not provide certainty to taxpayers who own the impacted properties 
and will complicate property and home sales upon which the economy depends. 

'rhank you for the opportunity to submit these comments. NAR looks forward to working with 
committee members and the rest of Congress to find workable solutions that protect navigable 
water quality while minimizing unnecessary cost and uncertainty for the Nation’s property owners 
and buyers. 
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On behalf of the National Stone, Sand and Gravel Association, we appreciate the opportunity to 
submit testimony to the Transportation and Infrastructure committee hearing “Potential Impacts 
of Proposed Changes to the Clean Water Act Jurisdictional Rule” on the Environmental 
Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps) proposed rule defining 
the scope of waters protected under the Clean Water Act (CWA) (Docket ID No. EPA-HQ-OW- 
2011-0880). 

NSSGA is the world’s largest mining association by product volume. NSSGA member 
companies represent more than 90% of the crushed stone and 70% of the sand and gravel 
consumed annually in the U.S., and there are more than 10,000 aggregates operations across the 
United States. 

Through its economic, social and environmental contributions, aggregates production helps to 
create sustainable communities and is essential to the quality of life Americans enjoy. 

Aggregates are a high-volume, low-cost product. Due to high product transportation costs, 
proximity to market is critical; unlike many other businesses, we cannot simply choose where we 
operate. We are limited to where natural forces have deposited the materials we mine. There are 
also competing land uses that can affect the feasibility of any project. Generally, once aggregates 
are transported outside a 25-mile limit, the cost of the material can increase 30% to 100%, in 
addition to creating environmental and transportation concerns. Because .so much of our material 
is used in public projects, any cost increases are ultimately borne by the taxpayer. 

Aggregates are the chief ingredient in asphalt pavement and concrete, and are used in nearly all 
residential, commercial, and industrial building construction and in most public works projects, 
including roads, highways, bridges, dams, and airports. Aggregates are used for many 
environmental purposes, including pervious pavements and other LEED building practices, the 
treatment of drinking water and sewage, erosion control on construction sites, and the treatment 
of air emissions from power plants. While Americans take for granted this essential natural 
material, they are imperative for construction of our infrastructure. Without aggregates, the roads 
that move our economy could not exist. 

As the industry that provides the basic material for everything from the roads on which we drive 
to purifying the water we drink, NSSGA members are deeply concerned that the EPA’s proposed 
rule will stifle our industry at a time when we are just now recovering from the economic 
downturn. The aggregates industry removes materials from the ground, then crushes and 
processes them. Hazardous chemicals are not used or discharged during removal or processing of 
aggregates. When aggregates producers arc finished using the stone, sand or gravel in an area, 
they pay to return the land to other productive uses, such as residential and business 
communities, farm land, parks, or nature preserves. 

Over the past eight years, the aggregates industry has experienced the most severe recession in 
its history. This expansion of jurisdiction will have a severe impact on industry by increasing the 
costs and delays of the regulatory process, causing further harm to an industry that has seen 
production drop by 39% since 2006. While stone, sand and gravel re.sources may seem to be 
ubiquitous, construction materials must meet strict technical guidelines to make durable roads 
and other public works projects. Because many aggregate deposits were created by water, they 
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are often located near water. The availability of future sources of high quality aggregates is a 
significant problem in many areas of the country and permitting issues has made the problem 
worse. 

The aggregates industry requires large land areas to process and remove the extensive quantities 
of material needed for public works projects. This proposed rule could effectively place many 
areas “off limits” due to cost of new permits and/or the mitigation required to off-set losses to 
now regulated streams. Having a clear jurisdictional determination for each site is critical to the 
aggregates industry. These decisions impact the planning, financing, constructing and operating 
aggregates facilities. Because the Clean Water Act 404 “dredge and fill” permitting process and 
the corresponding states’ 401 Certification process is so long and costly that many companies 
attempt to avoid jurisdictional areas. 

Under the proposed revisions, many previously non-jurisdictional areas like floodplains, wet 
weather conveyances, upland headwaters, ephemeral streams or any riparian area could be 
considered jurisdictional, ft will make nearly any area our members try to access regulated and in 
need of additional permits. 

Even obtaining a jurisdictional determination can be a significant undertaking. While 
jurisdictional determinations are good for five years, as an industry we make business decisions 
to buy or lease properties to extract aggregates for very long terms, 15 to 30 years is not 
uncommon. The companies in our industry are very concerned that past understandings of what 
would be jurisdictional will now be subject to review. A change in what is considered 
jurisdictional can have significant impacts on our material reserves, which will affect the life of 
our facilities and delay the start-up of new sites. Ultimately this change will disrupt the supply of 
aggregates to our biggest customers, government agencies; thus affecting highway programs, 
airports, and municipal projects. 

EPA claims this rule change is needed because so many waters are unprotected, but that is not 
true: states and local governments have rules that effectively manage these resources. For 
example, states and many municipalities regulate any potential negative impacts to storm water 
run-off and require detailed storm water pollution prevention plans. These plans are required for 
every project; both during construction and continuously after operations begin. States and local 
governments are best-suited to make land use decisions and balance economic and 
environmental benefits, which is what Congress intended. 


There is much inefficiency in the current regulatory system; however, adding vague terms and 
undefined concepts to an already complicated program is not the way to fix the problem. In some 
cases this rule could have a negative effect on the environment and safety. Ditches without 
maintenance can degrade and lead to increased erosion and sediment problems. EPA claims this 
rule is based on sound science, but the Science Advisory Board, the group of independent 
scientists reviewing it, are still not near completion; in fact they have raised serious questions 
EPA has not answered. 
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EPA’s economic analysis of this rule does not accurately show what businesses will end up 
paying if this rule is finalized. It is not even close. One NSSGA member calculated that to do the 
additional mitigation of a stream required under this rule would be more than $ 1 00,000; this is 
just for one site in our industry. This is more than EPA has estimated the stream mitigation costs 
are for entire states in its economic analysis. For our industry, time is money. Any new 
requirements lead to a long learning curve for both the regulators and the regulated. Simply 
receiving a jurisdictional determination can take months - permits can take years; how much 
longer will it take to break ground with so many vague and undefined terms in this rule? 

The proposed rule has no clear line on what is “in” and what is “out,” making it very difficult for 
our industry and other businesses to plan new projects and make hiring decisions. 

If it is determined development of a site will take too long or cost too much in permitting or 
mitigation, then the aggregates industry won’t move forward. That means a whole host of 
economic activity in a community will not occur— all of this in the name of protecting a ditch or 
farm pond. 

Taken further, a significant cut in aggregates production could lead to a shortage of construction 
aggregate, raising the costs of concrete and hot mix asphalt products for state and federal road 
building and repair, and commercial and residential construction. NSSGA estimates that material 
prices could escalate from 80% up to 180%. As material costs increase, supply becomes limited, 
which will further reduce growth and employment opportunities in our industry. Increases in 
costs of our materials for public works would be borne by taxpayers, and delay road repairs and 
other crucial projects. Given that infrastructure investment is essential to economic recovery and 
growth, any change in the way land use is regulated places additional burden on the aggregates 
industry that is unwarranted and would adversely impact aggregates supply and vitally important 
American jobs. 

We urge that EPA withdraw this rule until a more thorough economic analysis has been 
performed, a Small Business Regulatory Flexibility Act (SBRFA) panel has been conducted, and 
the Science Advisory Board has finished their analysis and allowed stakeholders to comment on 
their conclusions. Without a thorough outreach to affected communities - which EPA has not 
conducted - this rule will harm not only aggregates operators and our transportation 
infrastructure, but the economy as a whole. 

NSSGA appreciates this opportunity to submit a statement on the devastating effects of a broad 
expansion of Clean Water Act jurisdiction on the aggregates industry. 
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June 11, 2014 


The Honorable Bob Gibbs 

Chainnan, Water Resources and Environment Subcommittee 
Transportation and Infrastructure Committee 
B-370A Rayburn House Office Building 
Washington, DC 20515 

The Honorable Timothy Bishop 

Ranking Memlier, Water Resources and Envin)nment Subcommittee 
Transportation and Infrastructure Committee 
B-375 Rayburn House Office Building 
Washington, DC 20515 

Re: Support of the Environmental Protection Agency and the Army Corps of 
Engineers’ E^orts to Clarify the Scope of the Clean Water Act 

Dear Chairman Gibbs and Ranking Member Bishop: 

On behalf of the National Parks Conservation Association and our more than 850,000 
members and supporters, thank you for the opportunity to provide this testimony for the 
hearing entitled “Potential Impacts of Proposed Changes to Clean Water Act 
Jurisdictional Rule” regarding the Environmental Protection Agency and the Army Cori)S 
of Engineers’ proposed Clean Water Protection Rule to clarify the scope of the Clean 
Water Act (CWA). I ask this letter be submitted for the formal hearing record. 

NPCA believes that the proposed Clean Water Protection Rule is the important next step 
to better protect and restore our national park waters. We understand that the agencies 
have undertaken the authority granted to them by Congress under the Clean Water Act 
to legally clarify the statute’s jurisdiction. NPCA strongly supports this rulemaking, 
which we requested, and the rule and urges the committee to support both the public 
process now underway and the broader attempt to protect America’s great waters. 

NPCA is committed to the protection of our national parks and the waters that surround 
and flow through them. From Acadia to the Graud Canyon, Everglades to Glacier, water 
is central to the health of natural systems, features, wildlife, recreation, aesthetics, and 
visitor experience. National parks are inseparable from their watersheds, and waterways 
transcend park boundaries - boundaries that usually include only a portion of watershed 
lands that are critical to park waters. 
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Because of this, the most serious threats to park waters arise from activities on watershed 
lands that lie upstream and outside of park boundaries. These threats include point 
source pollution from landfills, toxic dumps, mining practices, inadequate septic and 
wastewater disposal systems, and contaminated runoff from agriculture and urban 
development. Because EPA and the Army Corps have primary responsibility for 
implementing and enforcing the CWA, the National Park Service relies on these partner 
agencies to help prevent impairment of park waters from activities that take place beyond 
park boundaries. It is imperative that the CWA protect all waters that feed into national 
park units and wetlands as they provide flood protection, safe drinking water, and wildlife 
habitat, among other things, that directly affect park ecosystems. 

For the past 13 years, many of the wetlands, streams, lakes, and headwaters, which are 
critical to the protection of park \vater, have been threatened because of the regulatory 
confusion and legal uncertainty created by both the Supreme Court and agency guidance. 
This confluence of legal and policy decisions has potentially removed protection for at 
least 20 million acres of wetlands, including prairie potholes and seasonal wetlands and 
jeopardized tens of thousands of miles of intermittent and headwater streams that 
comprise 60 percent of stream miles in the United States. According to the U.S. 
Environmental Protection Agency, over 117 million Americans depend on drinking water 
from public water systems that are fed in whole or in part by intermittent, headwater, or 
ephemeral streams that have now been potentially left unprotected due to the current 
uncertainty about which waters are jurisdictional under our nation’s laws. 

The uncertainty of which waters are protected under the CWA as “waters of the United 
States” is leaving waters that provide numerous services to national park units 
vulnerable. For example, a 2009 National Park Service report found that northern 
prairie wetlands, which provide essential habitat for many wildlife populations, are at 
risk of being lost due to changes in land use and climate. Current CWA guidance 
exacerbates this threat leaving this region more vulnerable to wildfires, wildlife habitat 
loss, and vegetation shifts in grassland communities. With 31 park units located in this 
region of the country, the impact on the natural and cultural resources could be 
damaging. 

The national park units located in southern regions have also been altered and affected 
by water quality problems, which threaten the viability of protected areas and jeopardize 
the economic benefits that these natural systems provide. In South Florida, urban 
development and nutrient and pesticide pollution currently impact waters that flow into 
Everglades National Park. According to EPA data, 30 percent of streams in Florida are 
at risk of losing protection under the CWA because they are headwater streams. Seasonal 
wetlands, which provide flood protection and critical wildlife habitat, are also at risk of 
being lost to development and land use changes under the current interpretation of the 
CWA. Without adequate protection of waterways upstream, polluted water will further 
degrade the water quality of Lake Okeechobee, subsequently flowing downstream and 
polluting Everglades and Biscayne National Parks and Big Cypress National Preserve. 
This would be directly adverse to the goals of the Comprehensive Everglades Restoration 
Plan (CERPl, the Aquatic Ecosystem Restoration Program, and the Presidential “no net 
loss” policy pertaining to Florida’s wetlands. 

Aquatic habitats that are signature features of the national parks in the Midwest will also 
be better protected under the proposed rule. Indiana Dunes National Lakeshore contains 
many streams and wetlands, including dunal ponds, marshes, lagoons, seasonally- 
flooded pannes, and bogs. These sensitive aquatic habitats are readily impacted by 
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activities occurring near waterways outside pcirk boundaries. Without CWA protections, 
these adjacent and directly connected water bodies wiU be subject to degradation that 
will negatively impact park resources. According to a 2006 NPCA technical report, 
Indiana Dunes’ water resources - including Lake Michigan, the source of drinking water 
for 10 million people - has been severely impacted by outside factors including 
contamination from urban and agricultural runoff, industrial pollution, and sewage 
systems. Maintaining the resource conditions and quality of the waters within the park 
is dependent on protecting outside waters that transcend park boundaries. 

NPS studies show that nonpoint source pollution and sedimentation are responsible for 
more than 70 percent of the known threats to park water quality and wetland loss. At Big 
Hole National Battlefield in southwestern Montana, the North Fork of the Big Hole River 
flows through the park and is impaired from flow alterations and nonpoint source 
pollution from upstream creeks and tributaries. At Colonial National Historic Park, 
upstream rural and urban land disturbances on watersheds are polluting creeks and 
streams. Ultimately, these waterways flow into the James River and subsequently in the 
Chesapeake Bay. As a result, the marshes and wetlands of Colonial National Historic 
Park are being harmed by increased streambank soil erosion and sediment deposition. 
At Acadia National Park and St. Croix National Scenic Riverway, nutrient runoff from 
expanded residential development on watershed lands adjacent to these parks are 
polluting park waters. Similarly, the unique mineralized and freshwater springs of 
Chickasaw National Recreation Area, which lures in visitors as the park’s main attraction, 
are being degraded from leaky sewer pipes from municipalities. 

Now, the U.S. EPA and the U.S. Army Corps of Engineers have proposed a clarification 
that should restore former protections to America’s waters. NPCA believes that the 
proposed rule provides clearer and more predictable guidelines and a science-based and 
legal framework for determining which waters are protected by the CWA. In particular, 
the proposal clarifies how smaller and seasonal streams and wetlands - waters that are 
particularly important to the visitors and wildlife in national parks - are connected 
physically, chemically, and biologically to larger water bodies downstream and will now 
be covered under federal law similar to coverage prior to 2001. The proposed rule would 
also: 


• Provide clear and predictable protections for many streams, wetlands, and 
other waters while giving greater certainty to the regulated community by 
providing better guidance to federal and state regulators, which helps 
streamline the permitting process. 

• Cover only water bodies that the Clean Water Act has traditionally covered, 
such as intermittent headwater streams that have a defined bed and bank and 
flow to water already covered by the Act. 

• Reiterate existing exemptions for fanning, forestry, and mining and very 
explicitly for the first time exclude many ditches, ponds, and other upland water 
features important for farming and forestry. 

• Rely on the best scientific understanding of stream and wetland science to 
clarify the scope of the Clean Water Act, and enhance protection for streams, 
wetlands, and other waters nationwide. 

The proposed rule also sets clear lines for what is not covered: 

• Cover any new types of waters that have not historically been covered under the 
Clean Water Act, such as groundwater. The proposed rule actually applies to 
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fewer waters than were historically covered under the Nixon, Ford, Carter, 
Reagan, Bush, and Clinton administrations. 

• Expand coverage to any new ditches. In fact, upland drainage ditches with less 
than perennial water flow are explicitly excluded. 

• Cover any artificial lakes, ponds, and artificial ornamental waters in upland 
areas or water-filled depressions created as a result of construction activity. 
These areas are explicitly exempted by the rule. 

• Cover agricultural practices exempt under current law. The most common 
farming and ranching practices, including plowing, cultivating, seeding, minor 
drainage, harvesting for the production of food, fiber and forest products, are 
exempt under the CWA and that exemption is reiterated in the proposed rule. 


In conclusion, NPCA strongly supports this rulemaking, which we requested, and the 
rule. We urge the committee to support both the public process now underway and the 
broader attempt to protect America’s great waters. The National Park Service cannot 
protect national park waters alone. They need the help from the Clean Water Act to 
ensure all the rivers, streams, and wetlands wifiiin and surrounding parks can provide 
clean drinking water for visitors, habitat for wildlife, and safe opportunities for fishing, 
paddling, and swimming. The proposed clarifications will provide just that support. 


Please do not hesitate to contact me at 


I with questions. 



Senior Director, Water Policy 
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WILDLIFE 


FEDERATION 


June 9, 2014 


The Honorable Bob Gibbs The Honorable Timothy H. Bishop 

Chairman Ranking Member 

Subcommittee on Water Resources & Subcommittee on Water Resources & 

Environment Environment 

Committee on Transportation & Infrastructure Committee on Transportation & 

B-370A Rayburn House Office Building Infrastructure 

B-375 Rayburn House Office Building 
Washington, DC 20515 Washington, DC 20515 

Rc: NWF Statement for the June 1 1, 2014 Hearing Reeord: Potential Impacts of Proposed 
Changes to the Clean Water Act Jurisdictional Rule 

Dear Chairman Gibbs and Ranking Member Bishop: 

The National Wildlife Federation and its four million members, partners and supporters write in strong 
support of the proposed “Waters of the United States” rule. We respectfully request that this statement 
be included in the formal record for your June 1 1, 2014 hearing. Potential Impacts of Proposed 
Changes to the Clean Water Act Jurisdictional Rule. 

This landmark rulemaking initiated by the Environmental Protection Agency and the Army Corps of 
Engineers is a deliberate and scientifically backed attempt to clarify and restore longstanding Clean 
Water Act protections to vital headwater streams and wetlands across the country. We ask you to 

oppose any legislation that might undermine this important rulemaking process. 

Since its enactment in 1972, the Clean Water Act has served as a safeguard against wetland loss and 
water pollution, ttowever, for the past decade its protections for streams, lakes and wetlands have been 
undermined by two Supreme Court cases, (Solid Waste Agency of Northern Cook Cry. v. Army Corps of 
Engineers (2001) and Rapanos v. United States (2006)) and subsequent agency guidance. Overriding thirty 
years of legislative intent and legal precedent, these decisions have exposed 60 percent of the nation’s 
stream miles to greater risk of pollution and destruction, threatening a major source of drinking water for 
117 million Americans. The rate of wetlands loss also increased by 140 percent from 2004-2009, the years 
immediately following the Supreme Court decisions. This is the first documented acceleration of wetland 
loss since the passage of the Clean Water Act. 

This increased risk of pollution and destruction for our nation’s streams and wetlands also threatens fish 
and wildlife and a robust outdoor recreation economy which accounts for more than $200 billion in 
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economic activity each year and supports over 1.5 million jobs, often in rural communities. Moreover, 
clean water is crucial for other businesses as well. For example, our nation's brewers rely on as the key 
ingredient in beer. 

Beyond these immediate damages, the confusion created by these decisions has forced agencies to resolve 
the fundamental question of Clean Water Act jurisdiction on a case by case basis, which leaves businesses 
operating in a climate of uncertainty that can hinder their ability to plan and grow. Stakeholders on all sides 
of the issue and the Supreme Court have called on the U.S. Army Corps of Engineers and Environmental 
Protection Agency to conduct a formal rulemaking to clarify which waters the Act protects. 

This proposed rule is simple, straightforward, and based on years of precedent, while faithfully 
addressing the Supreme Court cases. It is informed by extensive input in recent years from 
stakeholders and scientists alike. It clarifies which waters are- and are not- covered by the Clean Water 
Act, and affirms protections for historically protected streams and wetlands; including coverage for 
tributaries and adjacent wetlands. All of these waters have a significant impact on dow'nstream waters, 
and are covered in a way that is consistent with the SIVAiVCC and Rapanos decisions. 

The proposed rule wisely asks for input from the public about how best to treat a third category of 
waters - so-called “other waters” — which are not eategorically included in the proposed rule. Many 
waters of this type provide important flood storage, water filtration, and fish and wildlife habitat, and 
we look forward to the opportunity to demonstrate how and why they should be recognized as “waters 
of the U.S.” consistent with the law and the science. 

This proposed rule is designed to clarify the scope of the Clean Water Act, adding clarity, certainty, 
and consi-stenoy in implementation. It does not expand the historic scope of jurisdiction and it does not 
subject any businesses of any size to any specific regulatory burden. Ultimately, the final rule will 
define “waters of the U.S.” such that the Act’s regulatory protections constitute an area smaller than 
historic Clean Water Act coverage under the administration of President Reagan. Nevertheless, once 
finalized, the proposed rule will have a clearly positive impact on hunters, anglers, fish and wildlife, 
the outdoor recreation economy, and businesses and communities nationwide. This rule offers a major 
economic benefit to the public that directly supports the industries that rely on clean water. In their 
economic analysis, the EPA estimated that this rule would ultimately provide $388-$5I4 million in 
benefits by reducing flooding, filtering pollution, supporting hunting and fishing, and recharging 
groundwater. 

The agencies proposing this rule have also taken care to preserve all existing exemptions from Clean 
Water Act permitting requirements, including many farming, ranching, and silvicultural activities. 
These exemptions include activities associated with irrigation and drainage ditches, as well as sediment 
ba.sins on construction sites. Moreover, for the first time, the proposed rule actually codifies specific 
exempted waters, including many upland drainage ditches, artificial lakes and stock watering ponds, and 
water filled areas created by construction activity. The proposed rule, as well as the related interpretive 
rule regarding exemptions for conservation practices on agricultural lands, reflect extensive input from 
the U.S. Department of Agriculture and agricultural stakeholders 

We believe this rulemaking represents the best chance to clarify and restore much needed protections 
for our streams and wetlands and our drinking water supplies, to cut through regulatory confusion, and 
to maintain healthy fish and wildlife habitat for our sportsmen and w'omen and for a robust outdoor 
recreation economy. This proposed rule supports American business interests by clarifying Clean 



249 


Water Act jurisdiction, streamlining jurisdictional determinations, and protecting water supplies, 
outdoor recreation and tourism, and flood protection on which businesses and communities depend. 

We strongly oppose any legislation that would bar the administration from proceeding with the 
rulemaking process. Not only would this impede the public’s ability to comment and improve upon the 
proposed rule, but it will forcibly extend a muddled status quo that no one supports. We urge the 
Committee to respect this much-needed “Waters of the United States” rulemaking process. 

Sincerely, 

Jan Goldman-Carter 

Senior Manager, Wetlands and Water Resources 
Daniel Uubbell, Water Resource.s and Restoration 
National Wildlife Federation 
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June 10, 2014 

The Honorable Bob Gibbs 
Chairman 

Subcommittee on Water Resources & 
Environment 

Committee on Transportation & 
Infrastructure 

B-370A Rayburn House Office Building 
Washington, DC 20515 


The Honorable Timothy H. Bishop 
Ranking Member 

Subcommittee on Water Resources & 
Environment 

Committee on Transportation & 
Infrastructure 

B-375 Rayburn House Office Building 
Washington, DC 205 1 5 


Dear Chairman Gibbs and Ranking Member Bishop; 

On behalf of the Natural Resources Defense Council and our 1 ,4 million members and online 
activists, I write to express NRDC’s strong support for strengthening and finalizing the Clean 
Water Protection Rule that the Environmental Protection Agency and the U.S. Army Corps of 
Engineers have developed. We also will vigorously oppose any attempt to undermine this 
initiative through legislation, and respectfully request that you do so as well. Please make this 
letter part of the official record of your June 1 1 hearing, titled “Potential Impacts of Proposed 
Changes to the Clean Water Act Jurisdictional Rule.” 

Prior to 2001, virtually all streams, wetlands, lakes and other water bodies were understood to be 
covered by the pollution control programs in the Clean Water Act, pursuant to a Reagan 
administration policy. This approach was developed in recognition of Congress’s intent to 
comprehensively protect watervvays. The law’s inclusive scope begins with its application to 
“navigable waters,” which Congress broadly defined as the “waters of the United States,” and 
which Congress understood to include all kinds of surface waters. Under this approach, 
important physical, chemical and biological connections between upstream wetlands and 
tributaries and downstream, generally larger, waters were accepted and presumed to exist. In the 
mid-80s, for instance, the Supreme Court unanimously rejected industry arguments that wetlands 
were not “waters of the United States,’’ deferring to the experts at EPA and the Corps to identify 
water resources the law must protect to serve the law’s clean water goals. 


Beginning in 2001, this all changed. That year, the Supreme Court invalidated the Reagan-era 
policy, which treated waters that could serve as habitat for birds migrating interstate as protected 
“waters of the U.S.” Though that specific ruling was very narrow, the Court’s opinion included 
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some language that industry lobbyists and their allies have argued calls into question the status of 
many upstream tributaries and wetlands. A subsequent Supreme Court case in 2006 reached no 
majority opinion, further confusing the question of what is protected by the law. To make 
matters worse, administration policies issued after each decision made it even harder to protect 
certain streams, wetlands, and other waters. Feeder, seasonal, and rain-dependent streams and 
nearby wetlands are now particularly at risk, and so-called “isolated” waters have been 
effectively cut out of the law. 

It is difficult to overstate the scope of this problem. Headwater and irregularly-flowing creeks 
make up more than half the river miles in the continental United States, while wetlands filter 
polluted water, reduce the risk of flooding, and provide important w'ildlife habitat. Nearly two 
million miles of the stream miles outside of Alaska — about 60 percent - do not flow year-round. 
Approximately 1 17 million people in the continental U.S. receive drinking water from public 
utilities that depend at least in part on intermittent, ephemeral or headwater streams for supply. 
Thou.sands of individually-permitted dischargers are located along these same kinds of 
vulnerable streams; an estimated 28 percent of these permittees are sewage treatment facilities. 
Further, 20 percent of an estimated 1 10 million acres of wetlands in the continental United States 
are considered geographically isolated (because they lack an obvious surface water connection to 
other waters), meaning that they have been ignored under the Act for more than a decade. In 
short, the legal mess that exists today jeopardizes critical water resources that help prevent 
flooding, filter pollution, supply drinking water to millions of Americans, and provide critical 
fish and wildlife habitat. 

In the intervening years since the Supreme Court ruled in 2001, organizations and decision- 
makers with dramatically diverging views on the level of protection that the law should afford 
our water bodies have agreed on at least one thing - that EPA and the Army Corps should 
develop rules that spell out where the law applies and where it does not. Supreme Court justices 
as well have urged the agencies to reform their rules, and the Court’s decisions clearly allow for 
the agencies to protect at least those waters that the scientific evidence shows to have more than 
an insubstantial impact on downstream waters, when considered in the aggregate. Therefore, 
when EPA and the Corps proposed a new rule for public comment in April and based the 
proposal on an extensive review of more than 1,000 peer-reviewed pieces of scientific literature, 
the agencies were doing precisely what they had been asked to do. 

The rule is modest, though vital. Once finalized, the agencies’ rules would provide much-needed 
clarity, certainty, and efficiency to Clean Water Act programs. The rule would also restore 
protections to many important wetlands, lakes, and streams that have been at increased risk of 
pollution and destruction as a result of the uncertainty created by the Supreme Court and the 
previous administration’s extreme interpretation of those decisions. If anything, the rule needs to 
be strengthened, so that it fully protects water bodies that perform important functions for 
downstream waters in the watersheds in which they are located, even if they appear not to have 
surface water connections to other waters. 
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Moreover, the proposal reflects significant accommodation of concerns that industry 
organizations expressed about the rule, ft would enormously improve clarity about what waters 
are covered and what ones are not, making regular implementation and enforcement of the law 
far more efficient and predictable. It leaves unchanged existing regulatory exemptions from the 
law, codifies a number of exemptions that had previously only been followed as a matter of 
agency policy, and specifically excludes a category of ditches (upland ditches without perennial 
flow) from coverage. And, it is paired with a new formal declaration that 56 different 
agricultural/conservation practices qualify as “normal farming,” making them generally exempt 
from Corps’ permitting. 

Reforming the clean water rules will help support our regional and national economies. Outdoor 
recreation is a multi-billion dollar industry that enhances rural communities and supports 
millions of jobs across the country. In addition, destroying streams and draining and filling 
wetlands can cause or exacerbate flooding downstream with significant public safety and 
economic implications. A single acre of wetland can store I to 1.5 million gallons of flood 
water. Wetlands in the continental United States can save as much as $30 billion in annual flood 
damage repair costs. Wetlands also help filter pollutants from water, preventing downstream 
contamination. EPA has estimated that wetlands provide hundreds of thousands of dollars in 
benefits per acre, considering factors such as flood control, pollution filtering, and recreation. 
The agencies estimate that the proposal, if finalized, would generate between $388 and $5 14 per 
year in economic benefits, far exceeding expected costs ($162 to $278 million annually). 

This proposed rule is a commonsense step forward, and EPA and the Corps should be 
commended for the open, transparent process by which they are seeking input. It would be a 
grave mistake to kill this initiative and we strongly urge you to reject legislative proposals to do 
so. 


Thank you very much for the opportunity to provide this input. 


Sincerely, 



Jon P. Devine, Jr. 

Senior Attorney 
Water Program 

Natural Resources Defense Council 
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June 11, 2014 


The Honorable Bill Shuster 
Chairman 

Transportation and Infrastructure Committee 
2165 Rayburn Building 
Washington, DC 20515 

The Honorable Bob Gibbs 
Chairman 

Subcommittee on Water Resources and Environment 
B370 Rayburn Building 
Washington, DC 20515 


The Honorable NickJ. Rahali 11 
Ranking Member 

Transportation and Infrastructure Committee 
2163 Rayburn Building 
Washington, DC 20515 

The Honorable Timothy H. Bishop 
Ranking Member 

Subcommittee on Water Resources and Environment 
B375 Rayburn Building 
Washington, DC 20515 


Dear Chairman Shuster, Ranking Member Rahali, Subcommittee Chairman Gibbs and Ranking Member Bishop: 


Thank you for holding today's hearing, entitled, "Potential Impacts of Proposed Changes to the Clean 
Water Act Jurisdictional Rule." The Portland Cement Association (PCA) represents twenty-seven (27) 
cement companies operating eighty-two (82) manufacturing plants in thirty-five (35) states, with 
distribution centers in all fifty (50) states, servicing nearly every congressional district. PCA members 
account for approximately eighty (80) percent of domestic cement-making capacity. On behalf of PCA, I 
wish to share the views of America's cement manufacturing industry. 


PCA has serious concerns with the proposed changes to the Clean Water Act and the economic 
ramifications the rule would have on the building and construction sectors. The interpretative effects of 
the rule would directly impact domestic cement production as plant operators determine the new law's 
jurisdiction on their property, tn terms of production, the cement industry is regional in nature. Most 
cement manufacturing plants are located in rural areas near limestone deposits, the principal ingredient 
in producing cement. Cement manufacturing is a capital-intensive industry, and manufacturing sites are 
constructed near limestone deposits where possible with the presumption that the mineral will continue 
to be accessible. PCA is concerned that the proposed rule would prevent facilities from fully accessing 
these limestone deposits. At a minimum, the rule would require hydrological and geological surveys and 
increased layers of regulation that are costly and time consuming. 

Land developers also would be more susceptible to citizen lawsuits challenging local actions based on 
regulations that are poorly defined. Increased project delays and production costs for critical 
infrastructure and commercial development projects would be severe and damaging to a sector that 
continues to recover from the severe economic downturn. 


America's cement manufacturers urge lawmakers to communicate industry concerns to the 
Environmental Protection Agency and the U.5. Army Corps of Engineers. PCA supports measures, 
including legislation, that address industry concerns, including withdrawal of the rule and limitations on 
funding to implement the rule. 
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Thank you for holding today's hearing, PCA looks forward to working with you and Members of the 
Committee on this important issue. 


Sincerely, 



Cary Cohrs 

Chairman of the Board 
Portland Cement Association 
President 

American Cement Company, LLC 

Cc: Members of the Transportation and Infrastructure Committee 
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202-828-H382 
Fax 202-499-2078 
SoufhfrnEnvifonmcnt.orp 


June 9, 2014 


The Honorable Bob Gibbs 

Chairman, Subcommittee on Water Resources and Environment 
Committee on Transportation and Infrastructure 
B~370A Rayburn House Office Building 
Washington, DC 20515 

The Honorable Timothy H. Bishop 

Ranking Member, Subcommittee on Water Resources and Environment 
Committee on Transportation and Infrastructure 
B-375 Rayburn House Office Building 
Washington, DC 20515 

RE: Subcommittee Hearing on Potential Impacts of Proposed Changes to the Clean Water 
Act Jurisdictional Rule 


Dear Chairman Gibbs, Ranking Member Bishop and Members of the Subcommittee: 

Southern Environmental Law Center (SETX) thanks the Subcommittee for the opportvinity 
to provide written comments for the hearing on “Potential Impacts of Proposed Changes to the 
Clean Water Act Jiirisdicdonal Rule,” which will discuss the recent U.S. Fawironmcntal Protection 
Agenc)' ('EP2\) and U.S. Army Corps of Engineers (Corps) proposed rule rcgartling the Clean Water 
Act. Please consider accepting these comments for the hearing’.s official record. SEiLC is a regional 
non-profit organization, working in six states in tlic Southeast to champion the special resources of 
the South: clean water, healthy air, mountains, forests, rural country'side, and the coast, Ouc 
organization has a strong interest in the rulemaking that is the subject of this hearing, as it could 
influence whether or not important streams and wetlands are protected in our region. 

This hearing was initially scheduled last month, but postponed so that Members of Congress 
could pay their rc.spects to Chairman James L. Oberstar, who passed away in May. Among the many 
issues Chairman Obeescar was passionate about was the Clean Water Act, and he was well-known 
for giving a speech about the histoiy of the Clean Water Act to anyone who would listen to him. 

On behalf of SELC and anyone who wa,s fortunate enough Co be his staff, I would like to 
acknowledge and cxpres.s gratitude for his many years of serxdce to this Committee and Congress 
and for his tireless efforts over the years to ensure the Clean Water Act was properly interpreted and 
enforced. He cared about our nation’s small streams and wetlands, and special places, with a passion 
unrivaled by many, and leave.s behind a great legacy. 


('harlmrc.wilie * (hapel 1 liil • Arl.inf:» 


.\shevi]ie • Birmin[;l)am • Charlesfon • Nashville * Richinoiui • 'Xasiiin^ion. DC 
/00% mydeH i>,]per 
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The proposed EPA/Corps Clean Water Rule is a long-overdue step forward to better 
protect and restore our nation's streams and wetlands. The rule will provide greater clarity and 
restore longstanding protections for critical upstream waters across the country' that contribute to 
our drinking water supplies, filter out pollutants, and protect our communities from flooding. 

Since the Clean Water Act was enacted in 1972, great progress has been made in cleaning up 
our nation’s waters. However, two Supreme Court cases, {Solid lE'ar/t' A^gefi^' ofJ^orihern Cook Coun^ 
K Army Cotps of ringineers (2001) and Kapiwos v. United States (2006)) and subsequent agency guidance, 
have resulted in a decade of uncertainty over and lost protections for countless streams, lakes, and 
wetlands. These decisions and their implementation, have left 60 percent of the nation’s stream 
miles at risk for polludon and destruction, and threatened sources of drinking water for 117 million 
/\mericans. 

This rulemaking is long overdue. Stakeholders on all sides of this issue have requested a 
rulemaking. From state and local governments, to advocacy organizations and the regulated 
community, including the National Association of Homebuilders and the American Farm Bureau 
Federation, there has been widespread support for a rulemaking by the agencies.’ The increased 
confiision after the Supreme Court cases has forced agencies to resolve questions of Clean Water 
Act jurisdiction on a case-by-case basis, "[his creates additional work for the agencies and increased 
uncertainty for the regulated community'. The EPA/Corps proposed rule will provide that certainty 
and clarity to Clean Water 2 \ct regulation when it is finalized. 

The proposed rule is based on peer-rcview'cd science that has undergone an intense level of 
scrutiny. The rulemaking is undeq^inned by an EPA science report, entitled, “Connectivity of 
Streams and Wetlands to Downstream Waters; A Review and Sy'nthesis of the Scientific Evidence,” 
The Connectivity' Report confirms the well-established scientific principle that the network of small 
interconnected wetlands and headwater streams that pert'ade our watersheds are criiicaily important 
to the health of our larger downstream waters. It is clear that pollutants entering headwaters can 
end up in dowiastrcam waters. Further, wetlands and small streams can help protect downstream 
waters from flooding, as well as capture waterborne pollutants. 

Wetlands are recognized as some of nature’s most valuable resources.” The Southeast is 
home to unique formations called Carolina Bays and a large number of smaller wetlands in the 

’ See Pcrsoirs and Organizations Rcijucstir^ Clarification of “Waters of the United States" By Rulemaking, Available at 
< http://\VM'\v2.epa-j't)v/sire.s/ producli(>n/Fi}e.</20{4-0.'^.''documcnts/w'is request rulemaking.pdF >. Acces.scd June .3, 
2014. 

- .iV^Tiner, R.W., WetLnuh of the United Stales: CarreutStatHsmdReceHtTcenfis 3, 13-25 (U.S. Fish and XX'ildlife Service, 
1984) 


Ch.u'!otfcsv!!le • Ch.ipc! Mill • AdanU • Asheville • Birmin^um • Oiaricston • Nashvilk- • Ricb?ni>iid * Wi'ihington, l)(. 

100% recycled p/tper 
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southern Coastal Plain. Cjirolina Bays are elliptical, sand-timmed oval depressions scattered in 
parallel, northwest-to-southeast alignment across the Coastal Plain.^ There are multiple theories 
regarding their formation: a meteor shower was once speculated as the cause, but the more current 
theor}' is ancient wave action associated with prcv^ailing southwesterly winds."* 

Carolina Bays, like other wetlands, ace important to maintaining the health of larger waters; 
they attenuate flood waters; and provide habitat for diverse plant and animal life. Bays help clean 
surface waters and recharge groundwater supplies. In times of drought and during floods, Carolina 
Bays store water. 'ITicy are also world-class “hot spots” of biological diversity and serv'^e as critical 
habitat for rare species. Given the available evidence, as well as evidence laid out in the EPA 
Connectivity Report, SELC supports the EPA/Corps rulemaking including Carolina Bays as a class 
of waters protected under the Clean Water Act. 

SELC supports the efforts of the EPA and the Corps to issue the proposed Clean Water 
Rule and looks forward to participating in the public comment period to ensure that the best and 
strongest rule possible in finalized by the agencies. 

lEank you for opportunity to weigh in on this important topic. If you have any questions or 
need additional information, please do not hesitate to contact me or 

202.838.8382. 


Sincerely, 


Navis A. Bermude?: 

Deputy Legislative Director 
Southern Environmental Law Center 


cc; Members of the Committee on Transportation and Infrastructure 


Invertebrates in Freshv’ater Wetlands of North America: Ecohgf and Managemut l67-7{ (D.P. Bat7tT, R.B. Rader, and S.A. 
WLssinger, cds. i999) 

' Sharitz, Rt-bccca II., Carolina Bay Wetlands: Uniejm Habitats of the SoHtheiUlent United Slates, 'X-T.TIANDS, Vol. 23, No. 3. 
September 2003, pp. 5-30-562 at 550. 
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June 10,2014 


The Honorable Bob Gibbs The Honorable Timothy H. Bishop 

Chainnan, Subcommittee on Water Ranking Member, Subcommittee on 

Resources and Environment Water Resources and Environment 

Committee on Transportation Committee on T ransportation 

and Infrastructure and Infrastructure 

B-370A Rayburn House Office Building B-j 75 Rayburn House Office Building 
Washington, DC 205 1 5 Washington, DC 205 1 5 


Dear Chairman Gibbs and Ranking Member Bishop: 

The Theodore Roosevelt Conservation Partnership (TRCP), a coalition of 38 sportsmen 
organizations committed to conservation and the preservation of our sporting traditions, 
appreciates the opportunity to comment on your hearing titled Potential Impacts of Proposed 
Changes to the Clean Water Act Jurisdictional Rule. I'he TRCP requests that you address the 
concerns of America’s 47 million hunters and anglers while deliberating efforts to clarify the 
reach of the Clean Water Act by including this statement In the hearing record. 

Like ail Americans, hunters and anglers rely on dean water. Yet bedrock safeguards for streams, 
lakes and wetlands have been eroding for more than a decade because of a pair of Supreme Court 
decisions {Solid Waste Agency of Northern CookCty. v. Army Corps of Engineers (2001) and 
Rapanos v. United States (2006)) that called into question more than 30 years’ worth of Clean 
Water Act protections for these waters. As a result of the decisions, 60 percent of stream miles in 
the United States, which provide drinking water for more than 1 17 million Americans, are at 
increased risk of pollution and destruction. Wetlands are at risk as well. In fact, the rate of 
wetlands loss increased by 140 percent during the 2004-2009 period - the years immediately 
following the Supreme Court deci.sions. Fhis is the first documented acceleration of wetland loss 
since the Clean Water Act was enacted more than 40 years ago during the Nixon administration. 

Following Supreme Court direction in the Rapanos decision, as well as at the request of many 
diverse stakeholders, including sportsmen’s organizations, the U.S. Army Corps of Engineers 
and Environmental Protection Agency jointly proposed a rule on March 25, 2014, to citify the 
jurisdiction of the Clean Water Act. This rule represents the best chance in a generation to 
restore protections to waters upon which hunters and anglers rely while preserving all 
exemptions for agricultural activities - and. in some cases, enhancing them. 

Sportsmen have been requesting a rulemaking to resolve Clean Water Act confusion for years, 
because, simply put, better habitat equals better hunting and fishing. We were particularly 
plea,sed to see the proposed rule categorically include tributaries to waters already covered by the 
Clean Water Act in the definition of “waters of the United States” and, therefore, within the 
jurisdiction of the Clean Water Act. These tributaries include, for example, many headwater 
streams that provide spawning grounds for trout and salmon. Also, the proposed rule 
categorically includes wetlands adjacent to these tributaries, w'hich provide critical nesting 
habitat for waterfowl, in the definition of “waters of the United States.” 

The proposed rule asks for input from the public about how best to treat a third category of 
waters -■ so-called “other waters,” which are not categorically included in the proposed rule. 
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Many waters of this type are important for hunting and fishing, and we look forward to the opportunity to 
comment on how to treat them in the final rule. We are urging stakeholders to use the public comment 
period as a chance to improve the proposed rule rather than calling for the rule to be withdrawn, as some 
critics have done, which would deprive sportsmen’s organizations and the public the chance to contribute 
their views. 

The impacts of the proposed rule on the sporting communities will be dramatic and overwhelmingly 
positive. It will reverse much of the damage done by the^Pf'-^A^CCand Rapanos decisions, and it wifi 
reinvigorate our outdoor pursuits that depend on quality habitat. 

Hunting and fishing collectively represent a $200 billion a year economy, supporting 1.5 million jobs. 
These economic benefits are especially pronounced in rural areas, where income generated during the 
hunting and fishing seasons can keep small businesses operation^ for an entire year. Through fees and 
excise taxes on sporting equipment, sportsmen also pay hundreds of millions of dollars each year for 
wildlife management, habitat conservation and public access. This economic engine runs on clean water. 

Hunting and fishing aren’t just valuable components of the local, state and national economies. They are a 
tradition we hope to pass on to our children, too. Now, when fewer kids are spending time outdoors, we 
cannot afford to continue to lose quality habitat and days in the field due to confused federal laws. 

We cannot maintain the integrity of downstream waters without protecting the headwater streams and 
wetlands that feed into them. That is what this proposed rule is designed to do. 1 urge your support for the 
rulemaking process so vve can improve and ultimately finalize this much needed rule and - at long last - 
restore some Clean Water Act protections and clarify where those protections apply. 


Sincerely, 





/ 



Whit Fosburgh 
President and CEO 
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June 10, 2014 

The Honorable Bob Gibbs 
Chairman 

Subcommittee on Water Resources and Environment 
Committee on Transportation and Infrastructure Committee 
Washington, DC 20515 

The Honorable Timothy H. Bishop 
Ranking Member 

Subcommittee on Water Resources and Environment 
Committee on Transportation and Infrastructure Committee 
Washington, DC 205 1 5 

Dear Chairman Gibbs and Ranking Member Bishop: 

On behalf of Trout Unlimited’s (TU) 153,000 members nationwide, I am writing to provide 
testimony for your hearing today tilled: Potential Impacts of Proposed Changes to the Clean 
Water Act Jurisdictional Rule. 1 ask that you please include our letter in the hearing record. 

TU strongly supports the propose rule because it will clarify and strengthen the very foundation 
of the Clean Water Act’s protections for important fish and wildlife habitat. Based on our long 
experience working in the field with the Clean Water Act, and the detailed analysis completed by 
the agencies and 0MB for the proposal, we believe that the new rule is worthy of your 
engagement and support. It will provide landowners, conservationists, and businesses with 
substantial improvements in how the law is implemented. Improving the implementation of the 
Clean Water Act for all Americans should be the primary goal of this Subcommittee which first 
created the Clean Water Act over 40 years ago. In that light, we urge the Subcommittee to 
engage the agencies’ proposal with an eye towards making suggestions that will improve the rule 
and ask for support for its finalization. 

The Clean Water Act is very valuable to TU. Our mission is to conserve, protect and restore 
North America’s trout and salmon fisheries and their watersheds. Our volunteers and staff work 
with industry, farmers, and local, state and federal agencies around the nation to achieve this 
mission. On average, each TU volunteer chapter annually donates more than 1,000 hours of 
volunteer time to stream and river re.storation and youth education. The Act, and its splendid 
goal to “restore and maintain the chemical, physical, and biological integrity of the Nation's 
waters " serves as the foundation to all of this work. Whether TU is working with farmers to 
restore small headwater streams in the Mississippi River headwaters in Wisconsin, removing 
acidic pollution caused by abandoned mines in Colorado, or protecting the world famous 
salmon-producing, 14,000-jobs-sustaining, watershed of Bristol Bay, Alaska, the Clean Water 
Act is the safety net on which we rely. 

As the Subcommittee ponders the jurisdictional proposal, please consider all of the good that has 
been done by implementation of the Act over the past 40 years. When the Clean Water Act was 


Trout Unlimited: America's Leading Coldioater Fisheries Conservation Organization 
1300 N. ly'f' St Suite 500, Arlington, VA 22209 
Direct; (703) 284*9406 • Fax; (703) 284-9400 • Email: smoyer@tu.org • wvvvv.tu.org 
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first enacted, many of Ohio’s waters, such as Lake Erie and the Cuyahoga River, were so 
polluted that the goal of making these waters “fishable and swimmable” was nearly unthinkable 
in some locations. Similarly, Long Island Sound and many New York waterways were plagued 
by pollution problems. More than 40 years later. Lake Erie hosts thriving steelhead and other 
sport fisheries, the Cannans River on Long Island hosts one of the most unique brook trout 
fisheries in the eastern U.S., and Montauk is a world class saltwater fishing destination. These 
successes would not have been possible without the Clean Water Act. 

Unfortunately, the Nation’s clean water safety net is broken, and if you appreciate clean water 
and the Clean Water Act, then you will appreciate the agencies’ efforts to resolve the law’s most 
fundamental question: which waters are - and are not - covered by the Clean Water Act. 

Over the last decade, a series of Supreme Court decisions have weakened and confused these 
protections. The agencies’ proposal takes important steps to clarify and restore protections to 
intermittent and ephemeral streams that may only flow part of the year, as well as isolated 
wetlands. These intermittent and ephemeral streams provide habitat for spawning and juvenile 
trout, salmon, and other species, and protecting these streams means protecting the water quality 
of larger rivers downstream. Thus, sportsmen strongly support the rea.sonable efforts embodied 
in the propo.sal from the agencies to clarify and restore the protection of the Clean Water Act to 
these bodies of water where we spend much of our time hunting and fishing. 

1 hope that the Committee recognizes the fact that, because of the uncertainties caused by the 
Supreme Court cases, a rulemaking was sought by many business interests, as well as by 
Supreme Court Justice Roberts w'ho presided over the Rapanos case. 

I also urge the Committee to recognize that the proposal works to clarify what waters are not 
jurisdictional. The proposed rule and preamble reiterates all existing e.xcmptions from Clean 
Water Act jurisdiction, including many farming, ranching, and forestry activities. These 
exemptions include activities associated with irrigation and drainage ditches, as well as sediment 
basins on construction sites. Moreover, for the first time, the proposed rule codifies specific 
exempted waters, including many upland drainage ditches, artificial lakes and stock watering 
ponds, and water filled areas created by construction activity. TU works with farmers, ranchers, 
and other landowners across the nation to protect and restore trout and salmon habitat. We have 
a keen interest in ensuring that the proposal works well for landowners, on the ground, and on 
their properties. 

Lastly, we urge Subcommittee members to remember the great, and direct, benefit, clean water 
and healthy watersheds has to their districts and states. Ohioans depend on thousands of miles of 
rivers and streams for clean and abundant drinking water, diverse and abundant fish and wildlife 
habitat, and local fishing, hunting, bird-watching, and boating recreation that support a strong 
outdoor recreation economy. According to the Fish and Wildlife Service, more than 1.8 million 
people hunted, fished, or both in Ohio in 201 1. Together, they directly spent more than .$2.5 
billion on gears and trip expenditures alone. In New York, more than 2.7 million hunters and 
anglers spent more than $.3.5 billion on their trips and equipment. These hunting and fishing 
depend on healthy habitat and clean water and the benefits they provide to fish and game. They 
depend on the Clean Water Act. 
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Your Subcommittee helped to give birth to Clean Water Act in 1972. Now 40 years later the law 
has come to a major crossroads. The agencies which the Committee authorized to implement the 
Act, spurred by the Supreme Court itself and a wide range of stakeholders, have put forth a 
proposal that will help strengthen the very foundation of the law for years to come. As you 
scrutinize the proposal, we urge you to strongly consider the views of sportsmen and women in 
Ohio, New York, and others around the Nation, and support the reasonable and science-based 
efforts of the Corps and EPA to clarify and restore the Act’s jurisdictional coverage. 

Thank you for considering our views, 

Steve Moyer 

Vice President of Government Affairs 
Trout Unlimited 
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Sustainable Solutions for a Thirsty Planet' 


June 25,2014 

The Honorable Robert Gibbs, Chairman 
The Honorable Timothy Bishop, Ranking Member 
Water Resources and Environment Subcommittee 
Transportation and Infrastructure Committee 
U.S. House of Representatives 
Washington, D.C. 20515 

Re: Comments on the Potential Impacts of Proposed Changes to Clean Water Act Jurisdictional 
Rule to Water Reuse and Recycling Infrastructure 

Dear Chairman Gibbs and Ranking Member Bishop: 

On behalf of the WateReuse Association (WateReuse), 1 appreciate the opportunity to submit our 
concerns about the proposed “waters of the United States” rule for the June 1 1, 2014 oversight 
hearing record before the House Transportation and Infrastructure Water Resources and 
Environment Subcommittee. 

The WateReuse Association represents 400 organizational members, including water agencies 
and corporations throughout the United States who actively practice and support water reuse and 
recycling. Water recycling and reuse remains the one reliable and readily available new source of 
fresh water across the Nation. The infrastructure and technologies used to recycle and reuse 
water often incorporate features that could become jurisdictional under the Clean Water Act 
(CWA) if the new rule defining “waters of the U.S." is not properly promulgated by the 
Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps). This 
issue deserves the Committee’s attention and oversight, and we must understand the potential 
unintended consequences of the proposed rule - especially at a time when the Nation is clearly 
moving toward utilizing water reuse to help make our communities more drought resilient. 

As such, the .scope of Jurisdiction under the CWA is of fundamental importance not only to our 
membership, but also to the Nation. Given the significance of the proposed rule, WateReuse 
intends on thoroughly reviewing and commenting on the EPA’s proposed rule as well as its 
supporting documentation, including its lengthy Appendices (Appendi.K A - Scientific Evidence, 
Appendix B - Legal Analysis), Economic Analysis, and the Draft (and Pinal) Connectivity 
Report. 

WateReuse has significant concerns with the proposed rule as written and its potential impact 
upon w'ater reuse and recycling infrastructure. We note some of our concerns below. 

The impacts of the proposed rule on water reuse and recycling facilities must be addressed. 


1199 North Fairfax street Suite 410 Alexardria. Virginia 22314 703.548.0880 703.548.5085 (fax) www.watereuse.org 
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We believe there will be potential impacts of the proposed rule on water reuse and recycling 
infrastructure. While the proposed rule reiterates the exemption for wastewater treatment 
facilities under the CWA, water reuse and recycling infrastructure many times will not fall into 
this category and thus could become jurisdictional. In fact, EPA officials have clearly stated in 
past meetings with industry representatives that recycled water facilities are not covered by the 
wastewater treatment exemption. 

Many of these facilities are located in areas the proposed rule would deem jurisdictional, such as 
adjacent to traditional navigable waters, in the riparian areas of a river or stream, or in hydric 
soils containing plants associated with natural wetlands. These recycled water facilities can be 
over 100-acres in size and most likely have subsurface hydrological connection to navigable 
waters, creating the distinct possibility of regulation, or at least the threat of third-party claims 
that they should be regulated, under the proposed rule. Yet, these facilities are man-made, 
actively managed water recycling facilities used to treat water for reuse, and expanding the 
usable water supplies in areas that are water short. 

We believe making water reuse and recycling infrastructure and related facilities jurisdictional 
under the CWA through this rule will substantially hinder our ability to access this major new 
source of fresh water supplies so important to the future of many communities in the U.S. These 
facilities are maintained several times per year, and must enjoy the maximum flexibility in order 
to keep them operational. The CWA permitting process alone, if applied to water reuse and 
recycling facilities considering both the additional costs and time involved, could render these 
important water supply sources useless. For these reasons alone, the rule should .specifically and 
clearly exempt water reuse and recycling infrastructure from CWA jurisdiction. 

The agencies must complete their review of the underlying science before the rulemaking 
can commence. 


The EPA/Corps’ proposed rule purports to rely on the scientific conclusions of the EPA's draft 
Connectivity Report, which is currently still under review by the EPA Science AdvLsory Board 
(SAB). As we understand the current status of that review, the SAB is still questioning what 
proper criteria should be used for determining under which circumstances a connection amounts 
to a “significant nexus" for the purposes of e.stabli.shing CWA jurisdiction. 

The EPA has acknowledged publically that the SAB and the agency arc still considering options 
for review of the adequacy of the science to support the proposed rule. Given the ongoing SAB 
review, and the fact that EPA has not yet determined how to review the adequacy of the science 
to support the proposed rule, we believe the proposed rule await the final SAB recommendations 
on the supporting science before the rule is allowed to move forward. We also believe that the 
public should have the opportunity to comment on the propo,sed rule after the SAB finalizes the 
scientific underpinnings of the proposal. 


1199 North Fairfax street Suite 410 Alexandria, Virginia 22314 703.548 0880 703,548.5085 (fax) www.watereuse.org 
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Throughout the 300-plus page preamble to the proposed rule, the agencies ask the public to 
provide complex technical information regarding the proposed rule's scientific justifications. We 
believe the purpose of the SAB Panel review of the draft connectivity study was to evaluate the 
state of the science evolving around the connectivity of water bodies, and the public deserves the 
opportunity to respond at the conclusion of the review process. We also understand that the SAB 
will also provide an informal review of the proposed CWA rule, and we believe the public also 
deserves the opportunity to comment on this review as well. 

The proposed rule’s impacts and imnlications across the many Clean Water Act programs 
has not been adequately analyzed or clearly communicated. 


The proposed rule will replace the definition of “navigable waters” and “waters of the United 
States” in the regulations for all CWA programs, including Section 404 discharges of dredge or 
fill material, the Section 402 National Pollutant Discharge Elimination System (NPDES) permit 
program, the Section 401 state water quality certification process, and Section 303 water quality 
standards and total maximum daily load (TMDL) programs. We do not believe the agencies have 
truly considered or analyzed the complex implications that this proposed rule will have for the 
various CWA programs. 

Analyzing the implications of the proposed rule will be complicated, and will require significant 
resources on the part of our membership to comment on these concerns. We believe these issues 
must be fully addressed by the agencies during the rulemaking process, explaining in detail how 
the agencies will deal with these programmatic impacts. 

Again, we appreciate the Committee’s continued oversight of this important rulemaking. If you 
wish to discuss any of these concerns, please contact me directly at (703) 548-0880 f.:xt, 102, or 
at mmeeker@watereuse.org . 


Sincerely, 

Melissa L. Meeker, Executive Director 


1199 North Fairfax Street Suite 410 Alexandria, Virginia 22314 


703.548.0880 


703.548.5085 (fax) www.watereuse.org 
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WAC 


June 10,2014 

The Honorable Robert Gibbs 
Chainnan 

House Subcommittee on Water 
Resources and Environment 
Washington, D.C. 20515 


The Honorable Timothy Bishop 
Ranking Member 
House Subcommittee on Water 
Resources and Environment 
Washington, D.C. 20515 


Dear Chairman Gibbs and Ranking Member Bishop: 

On behalf of the Waters Advocacy Coalition (WAC), I appreciate the opportunity to 
submit our concerns about the proposed “Waters of the United States” rule for the record 
of the June 11 hearing before the Subcommittee on Water Resources and Environment. 
WAC is an inter-industry coalition representing the nation’s construction, real estate, 
mining, agriculture, forestry, manufacturing, and energy sectors, and wildlife 
conservation interests. As WAC’s trade association members have worked with their 
respective members to identify how the proposed rule is likely to affect their ability to 
generate jobs and create economic activity, WAC’s concerns with the proposed rule have 
increased. Accordingly, we urge the Subcommittee and Congress to take action to halt 
the proposed expansion of federal authority under the Clean Water Act (CWA). 

Under the proposed rule, the U.S. Environmental Protection Agency (EPA) and the U.S. 
Army Corps of Engineers (Corps) have crafted a complicated set of regulatory 
definitions, including new and poorly defined terms, based on ambiguous and untested 
legal theories and regulatory exclusions. The result is a proposal that expands the scope 
of waters protected under the CWA beyond those waters currently regulated. This could 
trigger additional permitting and regulatory requirements for both the regulated 
community and state regulators. 

The proposal asserts jurisdiction over waters, including many ditches, conveyances, 
isolated waters, and other waters, that were previously under the jurisdiction of the states. 
The rule asserts that most waters categorically have a “significant nexus” to traditional 
navigable waters and then provides a catch-all category to sweep in any remaining waters 
by allowing the EPA or the Corps to establish a “significant nexus” on a case by case 
basis. The criteria for establishing a significant nexus is very low and equally 
ambiguous — “more than speculative or insubstantial effect....” The result will increase 
federal control over water and land, subjecting activities that might impact these areas to 
more complicated and layered reviews and potential citizen suits. This will substantially 
impact job creation, economic investment, and growth. 


Moreover, the EPA and the Corps’ proposed rule redefines the fundamental term “Waters 
of the United States” (WOTUS) for all sections of the CWA: Sections 303, 304, 305 
(state water quality standards), 311 (oil spill prevention), 401 (state water quality 



269 


Page 2 

June 10, 2014 

certification), 402 (effluent/stormwater discharge permits) and 404 (dredge and fill 
permits). At a minimum, this is likely to require substantial state resources to administer 
and issue additional permits, and to develop and/or revise water quality standards and 
total maximum daily loads (TMDLs), as third parties are likely to argue that they are 
required for all waters subject to the CWA. Third party actions will also almost certainly 
precipitate litigation, leading to further delays in project implementation and a climate of 
regulatory uncertainty and disorder. The EPA has not provided any meaningful analysis 
of the potential for impact on CWA programs. In fact, the economic analysis 
accompanying the rule downplays non-404 impacts, concluding that only an artificially 
small increase in jurisdictional waters will occur. Many questions remain about the 
definitions used in the proposal and the impacts to most CWA programs, leaving these to 
become known only after the proposed rule is finalized and implementation begins. 

The regulatory changes suggested by the rule will have significant direct economic 
impacts on our sectors of the economy. For example; 

• In light of the scope of the proposed jurisdictional expansion, it will be nearly 
impossible for private property owners, state and local governments and industry 
to use or develop public or private land containing water that is arguably subject 
to the rule’s expansive jurisdictional reach without first obtaining a costly federal 
CWA permit. Many activities that could previously have been carried out under a 
nationwide general permit may no longer qualify, and regulated entities (and state 
counterparts) will be forced to obtain individual permits, which are far more 
costly, time consuming and administratively resource intensive. The costs alone 
of obtaining a Corps 404 permit are significant: averaging 788 days and $271,596 
for an individual permit and 313 days and $28,915 for a nationwide permit — not 
counting costs of mitigation or design changes. “Over $1.7 billion is spent each 
year by the private and public sectors obtaining wetlands permits.”' This will 
have negative impacts on activities ranging from farming and ranching to energy 
production and critical infrastructure development, and the con-Struction of 
affordable housing. 

• Under the proposal, third parties could assert that features such as drainage 
ditches, stormwater ditches and water storage or treatment ponds, utilized by 
municipalities, states and industry to manage and convey water in order to protect 
jurisdictional waters, would now become jurisdictional waters. As a result, the 
continued use, care and maintenance of these features (e.g., allowing sediment to 
settle out of .stormwater, adding chemicals to adjust pH, dredging solids, pesticide 
application) could require federal permits. Likewise, conveyances used for 
collecting and directing stormwater such as green infrastructure (e.g., roof 
gardens and permeable pavement) could be regulated as WOTUS, effectively 
forcing permittees to create federally jurisdictional waters on their property to 
meet other requirements of the CWA. 


^ David Sunding and David Zilberman, "The Economics of Environmental Regulation by Licensing; An 
Assessment of Recent Changes to the Wetland Permitting Process," 2002 
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• The proposed rule would subject private land conservation projects to added 
regulatory burdens and costs therefore creating a disincentive to landowners 
pursuing important and needed conservation projects that benefit watersheds, 
waterfowl and riparian habitats. The majority of wildlife habitat in the continental 
United States is on private land and there should be no disincentives to their 
improved conservation and management. Requiring landowners to obtain Corps 
permits for routine erosion control and soil stabilization work, including 
improving and protecting riparian areas, would reduce the number of those 
projects on private lands and habitat and wildlife may suffer. 

The EPA and the Corps have completed only a cursory analysis of the proposed rule’s 
many implications for states, the regulated community, and for small entities. 
Furthermore, the agencies’ unnecessary haste to complete the rulemaking has cut short 
the time necessary for .stakeholders to collect data and comment on the agencies’ 
economic assertions. 

The rush to a final rule has also produced a proposal based on highly speculative, 
incomplete science, which EPA has itself admitted. Recently, an EPA representative, 
speaking on a teleconference of the agency’s Science Advisory Board (SAB) reviewing 
EPA’s draft report. Connectivity of Streams and Wetlands to Downstream Waters: A 
Review and Synthesis of the Scientific Evidence, announced that “the agency is still trying 
to figure out how best to review the science.” Notwithstanding EPA’s confusion about 
how to interpret the underlying science, the agency, nevertheless has forged ahead to 
propo.se a rule. 

Finally, we believe the proposal is inconsistent with congressional intent, the language of 
the eWA and Supreme Court precedent. Twice the Supreme Court has affirmed a limit 
to federal jurisdiction and rejected, first, the agencies’ broad assertion of jurisdiction 
based on potential use of isolated waters by migratory birds and, second, the agencies’ 
assertion of jurisdiction based on “any hydrological connection.” Yet, the proposed rule 
defines jurisdiction as broadly as these theories rejected by the Supreme Court, and does 
so to such an extent that the agencies have to specifically exempt swimming pools and 
ornamental ponds from being considered “Waters of the United States.” 

A list of WAC members is attached. We encourage your continued oversight of the 
agencies’ proposed rule, and appreciate your attention to our concerns. We urge you to 
stop the agencies from finalizing their proposed rule, and welcome the opportunity to 
discuss any of these concerns with you. 

Sincerely, 

Gu 0-uucduU 

Deidre G. Duncan 


Attachment 
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WATERS ADVOCACY COAtmON 



WAC Members : 

Agricultural Retailers Association 

American Coke & Coal Chemicals Institute 

American Exploration & Mining Association 

American Farm Bureau Federation 

American Forest & Paper Association 

American Gas Association 

American Iron and Steel Institute 

American Petroleum Institute 

American Public Power Association 

American Road & Transportation Builders Association 

Associated Builders and Contractors 

The Associated General Contractors of America 

CropLife America 

Dairy Farmers of America 

Edison Electric Institute 

The Fertilizer Institute 

Florida Sugar Cane League 

Foundation for Environmental and Economic Progress (FEEP) 
The Independent Petroleum Association of America (IPAA) 
Industrial Minerals Association - North America 
International Council of Shopping Centers (ICSC) 

Interstate Natural Gas Association of America (INGAA) 
Irrigation Association 

NAIOP, the Commercial Real Estate Development Association 
National Association of Home Builders 
National Association of Manufacturers 
National Association of Realtors 

National Association of State Department of Agriculture 

National Cattlemen's Beef Association 

National Com Growers Association 

National Cotton Council 

National Council of Fanner Cooperatives 

National Industrial Sand Association 

National Mining Association 

National Multifamily Housing Council 

National Pork Producers Council (NPPC) 

National Rural Electric Cooperative Association 
National Stone, Sand and Gravel Association (NSSGA) 
Portland Cement Association 
Public Lands Council 

Responsible Industry for a Sound Environment (RISE) 

Southern Crop Production Association 

Texas Wildlife Association 

Treated Wood Council 

United Egg Producers 

U.S. Chamber of Commerce 
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